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Opinion No. C-215

Re: Reconsideration of C-187,
concerning whether a ceme-
- tery assoclation may meke
prepaymenta into its per-
Dear Mr. Bengtson: petual care trust fund.

1 Your request for an opinion asks the following ques- -
ons: :

"1l. .May the stockholders of a ceme-
tery associlation prepay funds into its
Perpetual Care Trust Fund, elther in ad-
vance of sales or during the l1life of a

“tlme-payment contract rather than at the
time final payment is made?

"2. If your answer to the foregolng

aueation is 'Vbﬂ', then where such a

L e Ve ee e

aurplua to a Perpetual Care PFund exists
from such paymenta, may credit be taken
against such surplus from the sales of
property entitled to perpetual care until
the surplus has been depleted?

"3, Are contributions or donations re-
celved from the stockholders of a cemetery
association over and above legal require-
ments to be conseldered in the same light
a8 contrlbutions or donations from third
pagtieg under the provisions of 912a-18,
Vv.C.S

In response to these 8uestions. it was held in At-

torney General's Opinlon C-187 that prepayments into the
prerpetual care trust fund provided by the provislons of

-1032~



Hon. H. L. Bengtson, page 2 (C-215)

Article 912a-15, Vernon'sa Civil Statutes, could not be made.
On reconsideration, we have concluded that thls holding is
erroneous,

The pertinent portliong of Article 912a-15, Vernon's
Civil Statutes, prior to Senate Bill 121, are as follows:

"Every cemetery association . . . which
has established and 1s now maintaining, oper-
ating and/or conducting a perpetual care ceme-
tery, and every assoclatlion which shall here-
after establish, maintain, operate and/or con-
duct, a perpetual care cemetery within this
State pursuant to this Act, shall establish

an endowment fund . . . . The principal
of auch fund for perpetual care shall never
be voluntarily reduced, but shall malntain

remailn/ inviolable and shall forever be main-
ained geparate and distinct by the trustee or
trustees from all other funds. . . . And the
net income arlsing therefrom shall be used
Bolely for the general care and maintenance of
the property entitled to perpetual care in the
cemetery for which the fund is established,

. « +» but shall never be usmed for the improve-
ment or embellishment of unsold property to be
offered for sale. s s »

1t

"A cemetery association which has establish-
ed a perpetual care fund may also take, recelve,
and hold therefor and as a part thereof or as an
incident thereto any property, real, personal or
mixed, bequeathed, devised, granted, given or
otherwise contributed to it therefor.

"The perpetual care fund authorized by this
Section and all sums pald therein or contributed
thereto are, and each thereof 18 hereby, expressly
permitted and shall be and be deemed to bé for
charitable and eleemosynary purpcses. . . .

"Each perpetual care cemetery shall deposit
in its perpetual care fund an amount equivalent
to . . . a minimum of twenty cents (20¢) per
square foot of ground area sold or digposed of
as perpetusal care property . . . . A minimum
of fifteen dollars ($15.00) per each crypt
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interment right sold or disposed of as per-
petual care property, . . . and a minimum of
five dollars ($5.00¥ per each niche Interment
right sold or 'disposed of as perpetual care
property . ., . ., Such minimum requirements
shall apply to all property iu which the ex-
clusive right of sepulture has been 8014 or
pald for, whether used for interment purposes
or not,

"The deposit of such funds in the per-
petual care fund shall be made within thirty
(30) days after the receipt of the final pur-
chase prlce of each lot, grave, ¢rypt, or
niche so6ld as property entitled to perpetual
care -* * L] L]

Under the provislons of Article 912a-15, the perpetual
care trust fund provided for thereln constitutes a trust fund
"for the benefit and protection of thée publié by preserving
and keeping cemeteries from becoming places of disorder, re-
proach, and desclation in the communities in which they are
gituated.”.: Article 912a-15requires certdin minimum deposits
to be madedinto. the perpetual care trust fund. Thesc provisions
read ad follows: : o '

"Each perpetual care cemetery shall de-
posit in its perpetual care trust fund an
amount equivalent to suc¢h amount as may have
been stipulated in any contract under which
perpetual care property was sold prior to
March 15, 1934, plus a minimum of twenty
cents (20¢4) per aquare foot of ground area
sold or disposed of as perpetual care prop-
erty after March 15, 1934, until such fund
reaches a minimum of One Hundred Thousand
Dollars ($100,000.00), after which ‘ea¢h such
cemetery shall deposit an amount equivalent
to a minimum of ten cents (104) per square
foot of ground area sold or diaposed of an
perpetual care property after March 15, 1934,

- until September 3, 1945, Each such cemetery
shall deposit in its perpetual care trust
fund an amount equivalent to a minimum of
twenty cents (20¢) per square foot of ground
area sold or dlsposed of as perpetusl care
property after September 3, 1945, until July
1, 1963. A minimum of Fifteen Dollars ($15.00)
per each crypt interment right for mausoleum
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interment sold or disposed of as perpetual
care property and a minimumof Five Dollars -
($5.00) per each niche interment right for
columbarium interment so0ld or disposed of -
as perpetual care property between March 15,
1934 and July 1, 1963, shall also be placed
in such perpetual care trust fund. From and
after July 1, 1963, each such ceinetery shall
deposlt in its perpetuzl care trugt fund an
amount equivalent to a minimum of fifty cents
- (50¢) per square foot of ground area so0ld or
disposed of as perpetual care property after
sald date. A minimum of Forty Dollars ($40.00)
per each crypt interment right for mausoleum
interment so0ld or disposed of as perpetual
care property, except that on crypts accessl-
ble only through another ¢rypt the minimum re-
quirement shall be Twenty Dollars ($20.00) per
each such crypt, and a minimum of Ten Dollars
($10.00) per each niche interment right for
columbarium interment sold or dlsposed of sub-
sequent to July 1, 1963, shall also be placed
in such perpetual care truast fund. Such mini-
mum requirements shall apply to all property
in which the excluaive right of sepulture has
been sold and paid for, whether used for in-
terment purposes or not.

. '"aAfter July 1, 1963, each agreement for
the sale of burlal space in a perpetual care
cemetery shall set out separately the part
of the aggregate amount agreed to be paild by
the purchaser which 1s to be deposited in the
perpetual care trust fund, If the aggregate
amount agreed to be paid by the purchaser is
payable in installments, all amounts pald there-
on shall be applied, first, to the part thereof
not required to be deposited in the perpetual
care trust fund, to the extent thereof, and the
remainder shall, when received by the seller,
be deposited 1n the perpetual care trust fund.
Any funds required to be deposlited in its per-
petual care trust fund by a seller of burlal
space ghall be so deposlited not later than ten
(10) days after the end of the calendar month
during which they are received. . . ."

It will.be noted by the foregoling provisidns that each
perpetual care cemetery 1s required to make certaln minlimum
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deposits into the trust fund and to maintalin a certain mini-
mum amount at all times in the perpetual care ftrust fund.
There 18 no provision which prohibits a cemetery associlation
from depositing or malntaining in the trust fund amounts in
éxcesas of the minlmum required. PFurthermore, there is no pro-
vlslon which elther expressly or impllédly prohibits requir-
ed deposlits from being made in advance.

' '~ The construction :placed on the provislons of Article
912a-15 by Attorney General's Opinion C-187 in éffect prohibits
the cemetery assoclation from malntaining a perpetual trust fund
in excess of the minimum required to be maintalned by the mak-
ing of prepaymenta. It 1s our opinion that thls construction
does violence to the purpose of the trust and such construction
1s not authorized .

Supreme Court stated the rule of statutory conatruction appli-
cable to your questions as follows:

: "It 18 the settled law that statutes
should be construed s8¢ as to carry out the
leglslative intent, and when such intent ls-
once ascertained, 1t should be giveh effect,
éven though the literal meaning of the vords
used thereiln 1s not followed, Also, statutes
should never be glven a construction that
leads to uncertalnty, injJustlce, or confusaion,
1f'1t“18.posaib1e to construe them otherwise,

In view of the foregolng, you are advlised that the stock-
holders of a cemétery associatlion may prepay funds into its
perpetual care trust fund elther in advance of sales or during
the life of the time—payment contract

In answer to your second question, you are adviged that
where a surplus exists in a perpetual ¢are fund from prepay-
ments, credit may be taken against such surpius, providing the
minimum required is maintained at all times. In determining
whether a surplus exlsts from prepayments, no part of the trust
" fund resulting from donatlona to the trust fund may be consider-
ed. Attorney General's Opinion C-187. is modifled to conform
with the holding herein.

SUMMARY

A'cemetér&'aaaociation may make prepay-
ment of funds into its perpetual care trust
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fund, either 1n advance of Bales or during
the life of a time-payment contract. In
determining whether a surplus exists from
prepayments, no part of the trust fund
resulting from donations t¢ the trust fund
may be considered,

Yours very truly,

WAGGONER CARR
Attorney General

By fz .
John Reeves ‘

Asgistant
JR:ms
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