THE ATTORNEY GENERAL
OF TEXAS

VAGGONER CARE AUETIN 11, TEXAS

March 12, 1964

Col, Homer Garrison, Jr. Opinion No. C-225

Director

Department of Public Safety Re: Whether, under H, B, 31, Acts

Austin, Texas 58th Legislature, & contract
carrier's permlit authorizing
the transportation of a cér-
tain chemical used in treat-
ing oil wells, is required
of an independent contractor,
under fthe stated facts and

Dear Col, Garrlson: related question,

You have recently requested of this office an opinlon on
the following questions:

"Question No, 1: Under the conditions out-
1ined in situation No. 1, is a contract carrier's
rermit authorizing the transportation of the chemi-
cal used in treating oil wells required of the
independent c¢ontractor who has entered an agreement
as caretaker of a number of 01l wells when such
transportation of the chemical for which he 1s

accountable is merely incidental to performance of
the total‘cont?act?

"Question No. 2: Under the conditions out-
lined in situation No. 2, is a contract carrier's
permit authorizing the transportation of the pipe
fittings used in pipe fitting work required of the
contractor who has entered an agreement to perform
the necessary pipe fitting work at oll well or oil
storage sitesa when such transportation of the fit-
tings for which the contractor is accountable is

merely incidental to performance of the total
contract?”

The fact situations you refer to are as follows:

"Situation No. 1l: An individual enters an
independent contract with an oil company as care-
taker of a number of o0il wells, His responsibllities
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under such a contract are to see that oll 1s
being pumped, gauge storage tanks or divert
0oil through plpelines and any other services
crdinarily performed by a caretaker. One

of these services 1s the requirement that

some or all oll wells for which such caretaker
is responsible be treated at intervals with

a small amount of specilal chemical,

"This chemical is checked out to the
caretaker at the o01ll company warehouse or
storage dock 1n a 5% gallon barrel. The
caretaker transports this chemical in his
plckup along with any tools he mlght need to
the various oil wells he has contracted to
service, It is our understanding that a
barrel of this chemical is used in approxi-
mately two weeks and that during this time
the barrel remains on the caretaker's truck
or plckup. This barrel is refllled or re-
Placed-at the company warehouse as needed.
The contractor does not purchase the chemical.
He is allowed $15.00 compensation which' is
in addition to other compensation for each
barrel of chemical used. A very small part
of this fee may be ldentifiable as compensa-
tion for transportation of property for
hire over a public highway; however, the
major portion is compensation which would
not be subject to regulation because of off-
highway travel on private property.

"Situation No. 2: A labor contractor
enters an agreement with an.oil company to
perform the pipe fitting work and maintenance
of such pipelines at completed oil well and
01l storage sites. Plpe flttings such as
valves, nlpples, elbows, couplings, unions,
etc., are secured by the contractor from ~
local 01l well supply houses and charged to
‘the oll company. As litems are used from
this supply the contractor replenlishes the
.8tock of fittings in the same manner,

"Under this arrangement the contractor
receives $2.50 per hour for each pipe fitter
in his crew. In addition he receives $5.00
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an hour for the use of his truck or pickup.
This fee covers transportation costs of
plpe fitters and pipe fittings and covers
the time the vehicle is on the highway as
well as. time spent on the Job site, A
portion of this fee may be 1dentifiable

as compensation for transportation of -
property over a public highway although
the major portion would not be subject to

regulation because of off-highway use.

"Special pipe fitting tools such as
vises, welding machines, cutting torches,
wrenches, etc., owned by the contractor
are mounted or transported on this truck
which he owns. These tools are necessary
to satisfactory pilpe fitting work."

We have carefully consldered the fact situations and the
questions you have propounded arising therefrom. We note the
interest in the problem evidenced by brilefs submitted by interest-
ed groups. A study of the briefs and Article 91l1lb, Vernon's
Civil Statutes, as amended, does not yleld any ready answer to
the problem., The Motor Carrier Act provides that transportation
of commodities for hire over any public highway in the State
under a contract requires a permit from- -the Rallroad Commissicn.
Article 911b, Sections 2, 3, and 6, Vernon's Civil Statutes.
This office can find no basis 1n the Texas Motor Carrler Act
for the "primary business" doctrine, where no permit is
required if the transportation is "incidental" to the primary
business of the contractor.

As you point out in your situation No. 1, "“a very small
part of this fee may be ldentifiable as compensation for trans-
portation of properfy for hire over a public highway;" and in
situation No, 2, "a portion of this fee may be identifiable as
compensation for f{ransportation of property over a public
highway. . . ." (Emphasis Added) It 1s apparent that the
charge for, and transportation of, the commodifties 1s negligible.

We, therefore, conclude that, ln the specific fact situa-
tions outlined, a contract carrier's permit authorizing trans-
portation of the chemical or plpe fittings would not be.required.
It should be noted that this concluslon appiies only to the
specific fact situatlons set out and any varlance in the facts
in the situations might easlly lead to contrary conclusions,
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SUMMARY

A contract carrier's permit 1ssued
by the Rallroad Commission of Texas 1s not
required to cover the transportation of
the commodities in the situations set out,

Very truly yours,

WAGGPNER CARR
Attorney Genenr

orman V, Suarez
Assistant Attorpey General
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