AMTTORNEY (FIENIKRAL
OF TEXAS

AUSTIN, TExas FE7I11
WAGGONIIR {LARRIE

March 8, 1966
Hon, Joe Resweber Opinion No. C- 633
County Attorney
Harris County Re: Whether a Jjury fee should
Houston, Texas be pald in a Juvenile case
before a Jury 1s allowed
any party, and related
Dear Mr. Resweber: questions.

By your letter of February 1, 1966, you have requested
an oplinion in regard to the above stated matter. Your letter
specifically contains the followlng questions:

"1. Should a jury fee be pald in a
Juvenile cese before a Jury is allowed any
party?

"2, Should court costs be collected in
contempt proceedings, where an adult party
has been cited for contempt, for fallure to
pay chlld support in accordance with previous
orders of the Juvenlle Court, and found guilty
thereof?

"3, If elther of the above questions is
answered 1n the affirmative, who 1s responsible
for these fees and court costs?"

The above questions wlll be consldered in light of
Article 2338-1, Vernon's Civil Statutes, which govern Juvenlle
delinquency cases, and Articles 2330 to 2337 (inclusive) which
govern Jjuvenile dependency and neglect cases.

Section 13 of Article 2338-1 provides in part as
follows:

"The Judge may conduct the hearing in
" an informal manner and may adJourn the hearing
from time to time., . .If no Jury 1as demanded
the judge shall proceed with the hearing. . . ..
(Emphasis added).
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in part:

Subgection (3) of Section 13 of Article 2338-1 states

"No_adjudication upon the status of an

child In the Jurisdictlon of the court sha

operate Lo impose any of the cilvil disabllities

ordlinarlly lmposecd by convictlon, nor shall any

chlld be deemed a criminal by reason of such
aajuaicafion, nor shall such aB}uBIcaEIon be

deemed a conhvliction, nor shall any chlld be

charged with or convicted of a e¢rime In any

court. . . . .(Emphasls added).

follows:

Section 21 of Artlcle 2338-1 provides, in part, as

"An appeal may be taken by any party

aggrieved to the Court of Cilvil Appeals and
the case may be carried to the Supreme Court
by writ of error or upon certificate as 1in
other civil cases.” (Emphasis added).

In Dendy v. Wilson, 142 Tex, 460, 179 S.W.2d 269

(1944), the Court staftes at page 2T4:

"The act /Z338-17 provides for a jury

trial when a jury 1s demanded, and authorlzes
the trlal court to order a Jury on its own
motion., Nothing 1is sald about the payment of

a Jury fee. . . .We think, however, that
the whole act discloses that the leglsiature

Iintended that proceedlngs instituted thereunder

should be governed as I'ar a8 practicable Dy the
rules relatlng to civil practice.  (EmMphaslis

added).

In Steed v. State, 143 Tex, 82, 183 S.w.2d 458 (194h),

the Court stated at page 450:

M. . .the legislature has made it abundantl

clear that thla ig a clvli] matter, and this cour

has followed the plain leglslative intent. It
follows from thls concluslion. . .that the rules
of procedure relating to clvll actlons are ap-

plfcable to thle case, (Emphasls added).

The Court of Criminal Appeals also takes the positlon

that Article 2338-1 is a civil statute and proceedings thereunder,
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Including commitment, are clvil and not c¢riminal in nature,
Hultin v, State, 171 Tex.Crim, 475, 351 S.W.2d 248 (1961).

In Re Gonzales, 328 S.W.2d 475 (Tex.Civ.App. 1965,
error ref, n.r.e,), the Court stated at page 47T7:

"A jury trial may be had only by com-
1ying w%EE Pexas RUles of Civil %roceﬁure."

mphasls added).

Article 2334, which concerns dependent and neglected
chlld cases, states:

"Any person interested in any case under
this title may appear therein and may be repres-
ented by counsel, and may demand a Jjury as in
other cases. If no jury 1s demanded, 1t shall
be deemed To have been walved, The judge of
the court, of his own motion, may order a jury
to try such case." (Emphasis added).

The same language quoted above can be found in Para-~
graph 3 of Article 2337, which concerns a hearing on support
payments, after a flnding of neglect and dependency.

There are no cases specifically holding that a party
demanding a jury according to Article 2334 or 2337, must comply
with the Texas Rules of Civil Procedure. However, in Ex Parte
Franklin, 393 S.W.2d 632 {Tex.Civ.App. 1965, no writ hIstory),
the Court states at page 633:

"Phe hearing from which the above described
judgment and order was 1lssued by the court was
had on November 13, 1964, Prior to the hearing
the father demanded a Jury and deposited the
customary jury fee.' mphasis added),

In light of the above quoted authoritles, 1t is our
opinion that juvenile cases under Article 2338-1 and Articles
2330-2337 (inclusive) are civil. In order to obtain a Jjury
trial in a civil case, elther Rule 216 or 217, Texas Rules of
Civil Procedure must be satisfied, Rule 216 states:

"No jury trial shall be had in any civil
suit, unless application be made therefor and
unless a fee of five dollars if in the district
court and three dollars if in the county court
be deposlited by the applicant with the clerk
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to the use of the county on or before appearance
day, or if thereafter a reasonable time before
the date set for trilal of the cause on the non-
Jury docket, but not less than ten days in ad-
vance, The clerk shall promptly enter a nota-
tion of the payment of such fee upon the court's
docket sheet.” |

Rule 217, states:

"Phe deposit for a jJury fee shall not be
required when the party shall wlthin the time
for making such deposit, file with the clerk
his affidavit to the effect that he 1s unable
to make such deposit and that he cannot, by
the pledge of property or otherwlse obtain the
money necessary for that purpose; and the
court shall then order the clerk to enter the
suit on the Jury docket,"

In order to demand a Jury under the above stated rules,
a party must either pay the fee or file the affidavit of in-
abllity to pay. Therefore, 1t 1s our oplnion that these ruiles
must be complied with in cases arising under Article 2338-1 and
Articles 2330-2337 (inclusive).

Question #2 concerns contempt proceedings under Article
2337 and Section 13-A of Article 2338-1, for fallure to comply
with support orders entered 1n both dependency cases and delin-
quency cases, Article 2337 provides, in part, as follows:

". . .It is further provided. . .that
such parent or other responsible person shall
pay in the manner directed by the court such
sum as will in whole or in part support such
child. . . .The court shall have full power
to enforce said Judgments for support by civil
contempt proceedings. . . ."

Section 13-A of Article 2338-1, has the same language
as quoted above from Article 2337, gilving the Court contempt
power following a finding of dellnquency.

Having concluded above that cases under Article 2338-1
and Articles 2330-2337 (inclusive) are cilvll cases, then it
follows that contempt proceedings under these Articles must
necessarily be e¢ivil, and therefore subject to the same rule
of costs as in other civil cases. Rule 125, Texas Rules of Civll
Procedure provides:
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"Each party to a sult shall be llable to
the officers of the court for all costs in-
curred by himself."

Rule 127, Texas Rules of Civil Procedure, provides:

"Bach party to a suit shall be liable
for all costs incurred by him, If the costs

cannot be collected from the party against

whom they have been adjudged, executlon may
issue against any party in such sult for the
amount of costs lincurred by such party, but

no more.,"

Rule 145, Texas Rules of Civil Procedure, provides in
part as follows:

"A party who 1s required to give security
for costs may flle with the c¢lerk or Justilce
of the peace an affidavit that he 1s tooc poor
to pay the costa, . . ."

Attorney General's Opinion No, V-1484 (1952), states
in part as follows:

", . .And costs are assessable in all
civil actions unless an appiicable statute
expressly provides otherwise,  (kmphasls
added) .

No statutes expressly exempt assessment of costs in
contempt proceedings followl support orders under Article
2338-1 or Articles 2330-2337 (inclusive). Also, 1t is noted
that in contempt proceedings for chlld support followlng a
divorce action costs are assessed. Livingston v. Nealy, 382
S.W.2d 511 (Tex.Civ.App. 196}, error ref. n,r.e.). EX pParte
Helms, 152 Tex. 480, 259 S.W.2d 184 (1953). _—

Therefore, 1t 1s our opinion that Question #2 must
be answered in the affirmative. Costs should be assessed in
contempt proceedings in accordance with the above quoted rules
of procedure,

Question #3 poses the problem of who is liable for
jury fees under Articles 2338-1 and 2330-2337 (inclusive); And
the problem of who 1s liable for costs 1in contempt proceedings
under Articles 2338-1 and 2330-2337 (inclusive).

It is this office's opinion that the party demanding
jury trial under Articles 2334, 2337 or 2338-1 must pay fees in
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compliance with Rules 216 and 217, Texas Rules of Civil Procedure.

It is our further opinion that costs should he as-
sessed agalnst the defendant In contempt proceedings under
Article 2337 or Article 2338~1 as provided for by Rules 125,
127 and 145, Texas Rules of Civil Procedure. ,

SUMMARY

A Jury fee should be pald in compliance wilth
Rules 216 and 217, Texas Ruleg of Civil Procedure,
for juvenlle cases arising under Article 2338-1
or Articles 2330-2337 (inclusive).

Court costs should be collected in contempt
proceedings under Article 2337 or Section 13-A
of Article 2338-1, Such costs should be assessed
the defendant 1n a¢cordance wlth Rules 125, 127
and 145, Texas Rules of Civil Procedure,

Very truly yours,

WAGGONER CARR
Attorney General

C M

mes C. McCoy
saistant

JCMcC:mkh
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M1lton Richardson
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APPROVED FOR THE ATTORNEY GENERAL
BY: T. B. Wright
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