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Texas Water Development Re: May the Texas Water Develop~
Board ment Fund be used to provide

Austln, Texas financial assistance for

construction of recreational

facilities which are proposed

in conjunction with a munici-
Desr Mr, Moore: pal dam and reservoir project?

You have requested an oplnion of this office as to whether
the Texas Water Development Fund can be used to provide financial
assistance for construction of recreational facilities proposed
in conjunction with a municipal dam and reservoir project. The
town of Clyde, in Callahan County, Texas, seeks flnancial asslist-
ance from the Texas Water Development Board in order to construct
a munlcipal water supply project. Engineering plans submitted to
you provide primerlly for a municlipal water supply but such plans
also propose incldental construction of recreationasl facilities
such as pienic tables, boat ramps, water supply lines, sewage
facilities, access roads and parking areas, so as to allow pub-
lic access and use of the water reservoir for recreational purposes,

Where any such proJect is otherwlse within the purview of
the Texas Constltutlion and laws governing your State agency, and
where the Texas Water Rights Commission has resolved that such
incidental 1mprovements are reasonably related to optimum develop-
ment of the reservoir site, your agency can approve & project
which 1includes the above described recreational facilities.
Authority to provide financlal assistance for construction of a
municipal water reservoir project includes the power to make
optimum development of the reservoir site, and this includes the
power to construct recreational facilities reasonably related to
a complete optimum development of the water reservolr site. Acts
of 1965, 59th Leg., p. 587, Ch. 297, effective per election of
November 8, 1966; Sec. 12, Article é280—9, V.C.S. Whether recrea-
tional facilities are proper to be included in such a project is
a fact question for the exerclse of discretion by the legal entity
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seeking your financial assistance, but the Texas Water Rights
Commigsion and your Board must each exercise administrative
discretion as to inclusion of such facllitles in the project
by approval or disapproval of project plans.

By this 1t is not meant that your agency can require
such recreational facilities to be included in a project, but
it is within your discretion to lend State financlal asslist-
ance to a legal entlty desiring to include such facilities
in its plans.

Seetion 9(b) of Article 8280-9, supra, defines the fund
available for State assistance:

"{b}) The "Texas Water Development Fund,” here-
inafter called "Development Fund," shall be a
revolving fund into which there shall be de-
posited the proceeds derived from the sale of
the Texas Water Development Bonds, and such
other moneys as provided in this Act, and which
funds shall be used upon the terms and condi-
tions set out in this Aet for the purpose of
alding and making funds available to the var-
jous polltical subdivisions for projects and
purposes authorized under this Act, and upon
the terms and conditions herelnafter set out."

Section 11, of Artiele 8280-9, supra, states:

"Sec. 11 Until December 31, 1982, the Texas
Water Development Fund shall be used by the
Board hereof for the purpose of providing
filnancial assistance and ald to the various
political subdivisions as defined in Sectlon
2 hereof, 1in the conservation and development
of the water resources of the state Of Texas
by the construction, acqulslitlion or improve-
ment of projects, as derined in section 2
hereof,” ({Emphasis added)

Section 2(f) of Article 8280-9, supra, defines the word
"project” as follows:
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"(£) "Project" means any engineering under-
taking or work for the purpose of the conser-
vation and development of the surface or
subsurface water resources in the otate of
Texas, including the control, storing and
preservation of its storm and floodwaters
and the waters of its rivers and streams for
all useful and lawful purposes by the ac-
quisltion, improvement, extension, or con-
struction of dams, reservolrs, and other
water storage projects (including under-
ground storage projects), filtration and
water treatment plants including any system
necessary for the transportation of water
from storage to points of distribution, or
from storage to filtration and treatment
plants, includling facilities for transport-
ing water therefrom to wholesale purchasers,
by the acquisition, by purchase of rights

in underground water, by the drilling of
wells, or for any one or more of such pur-
poses or methods." (Emphasis added)

Recreation as a purpose consitutes a useful, lawful and
beneficial use of water. Empire Water and Power Co. v. Cascade
Town Co,, 205 F.123 (5th Cir., 1G13); U.S, V. Baliard, 184
F.Supp. 1 (1960); State v, Red River Valley (oc., b5l N.M. 207,
182 P,2d 421 (19&5 s well, Vol, 1, p. 1bb; 2 Kinney, 24 Ed.,
Sec., 696, page 1200. Furthermore, in Monterey Count%r Flood
Control and Water Conservation District v. Hughes, 2 al,
Rptr, 252, 257, recreational facilIities were held to be pro-
perly included in water proJects as a public use, wherein
the court stated:

"Tn view of the fact that recreational useg are
clearly related and incldental to the malnten-
ance and operation Of & dam and reservoir tor
Tlood control and water conservation purposes,
and also recognizing the stroqﬁgpublic interest
Tn such recreational uses as shown by legislatlve
declarations and approval, we believe that under
the act the power of eminent domein would include
the taking of property for such related and ineci-
dental uses,"
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This office has heretofore held that a multiple-purpose
water reservolr constructed by a public district crested under
the Texas Constitution (Article XVI, Section 59), can lawfully
impound waters for recreational use; we held such a district
could expend tax funds to flnance and maintaln such & reservolr.
Attorney General's Opinion C-436, (1965). Texas laws specifi-

cally nrovide for use of water for "recreation and n?pngurp“,

o g o - — e T

Article T4TO, V.C.S.

With the above general principles in mind, and considering
the statutory definition of the word “proJect' by the Legisla~
ture, recreational facilities such as you describe can properly
be included as a part of any water reservoir project because
the words of Article III, Sections 49¢ and 494, and Artiecle XVI,
Section 59, are to be given a broad and liberal meaning in order
to effectuate the purpose of the constitutional provisions of

which they are a part. Brown County W.I.D, No, 1 v, Austin
Mill & Grain Co., 135 Tex, 140, 138 S. W 53 523 EI§HU) Inciden-
tal Improvements and use of surrounding lands of a reservoir for

recreatlion will materlally ald the State in performing its duty

a8 a trustee of surface waters for the benefit of sll of the

people. Goldsmith & Powell v, State, 159 S.W. 2d 534, (Tex.
Civ. App. 10¥3, error ref.)

Your Board is speciflically required to receive & finding
by the Texas Water Rights Commission which includes a certifi-
cation that "the project contemplates optimum development of
the site of the project". Article 7477, as amended by Acte of
B59th Leg., Ch. 255 prage 583; Sec. 12 of Article 8280-9, V.C.S.
Reagonableness of nature; extent and cost of recrestional inm-
provements which are proposed in water storage projects where
State financial assistance is sought 1s a fact question which
both Texas Water Rights Commission and your agency must decide
when considering the administrative steps necessary to project
approval.

Reservolr projects are generally bullt so as to include
some recreational facllitles as a part thereof. Recognition of
this fact by our State Legislature is found in Subsections (10)
and (11), of Section 21, of Article 8280-9, V,.C.S., which reads
in part as follows:

"(10) . . . The Board may enter into contracts
442 an
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and its agencles for the development and opera-
TIon of recreational facllitles at reservoirs
Tn which the otate has acquired storage facili-
tIes, Income recelved by the Board from con-
Tracts Tor the development and operation Of
recreationadl facllities may be used by the
Board for the same purposes as income from the
sale of water may be used, The Leglislature
%gy make appropriations of avallable State

nds for developing and operating recrea-
tIonal Tacllitles at reservolrs in which the
Btate has acquired storage tecilities.

{11) The Attorney General of Texas shall
approve as to legality: . . . (e{ all con-
tracts by the Board for the development and
operation of recreational facilities.,”
(Emphesis added)

These subsections constitute a legislative construction of the
meaning of Article III, Sections 49e and 49d of the Texas Con-
stitution. 82 c.J.S. 788, 791, Statutes, Sec. 360; Stanford

v. Butler, 142 Tex. 692, 181 S.W.2d 269 (1944), 153 KL K. 1054,
Folnt 0.

Y SUMMARY

Texas Water Development Board is suthorized
by law to determine feasibllity of any water
reservoir project for State financial assist-
ance; where proposed recreational facilities
are included in plans submitted and are found
reasonable by such Board, such may be approved
as a part of the water project.

Ve ruly yours,

wfog8 C, Martin
Attorpey General of Texas

Prepared by Roger Tyler
Assistant Attorney General
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