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Texas Employment Commission Re: Timeliness of application
Austin, Texas for refund of contributions

’ under the provislons of . . .
Dear Mr., Brown: Article 5221v-12(j)(1), vV.C.S.

This is in anawer to 'your request for an opinion
concerning the following questions,

"1, Does Article 5221b-12(J)(1) constitute
a three-year statute of limitations with
respect to the Commlssion's authority to
conglder applications for refund made
after the three-year period has expired?

"2, If so, 1s the Commisslon authorized to
walve at its dlscretion in merlitorious
cagses thils statutory defense and consider
applications for refund made after the
three-year period has run?

"3,  If you have declided that Artlcle 5221b-12
(J)(1) is a statute of limitations and the
Commlsslon has authority to walve it 1n
meritorious cases, may such authority be
exercised at the discretion of the Commission
prior to the filing of a lawsult by the tax-
payer for recovery of such refund?”"

Artiecle 5221t-12(3)(1), Vernon's Civil Statutes,
provides as follows:

"Where any employing unit has made
a payment to the Commission of contri.
butions and/or penaltles alleged to be
due, and 1t is later determined that such
contributions and/or penaltiles were not
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due, in whole or in part, the employing
unit making such payment may make ap-
plication to the Commission for an ad-
Justment thereof in connection wlth
contribution payments then due, or for

a refund thereof because such adjust-
ment cannot be made, If the Commisslon
ghall determlne that such contrlbutions
or penaltles, or any portion thereof
were error rously collected, the Com-
mission shall allow such employlng unit
to make an adjustment thereof wilthout
Interest in connection with contribution
payments then due by such employlng unit,
If such adjustment cannot he made, the
Commission shall refund sald amount without
interest from the fund., It 1is provilded,
however, that no applicatlon for adJust-
ment or refund shall ever be consldered
by the Commissilon unless the same shall
have been filed within three (3) yerrs
fror the date on which such contritutions
and/or penalties would have become due,
had such contributlons and/or penalties
been legally collectible by the Commission
from such employlng unit., . .

The general rule of law ls that a taxing statute must
be plain and unambiguous to levy a tax, but once the tax
1s established, then an exception to the payment of the tax
1s strictly construed agalinst the exception or exemptlon.
Texas Unemployment Compensation Com'n, v. Bass, 137 Tex. 1,
151 S, W,24 567 (1941},

We are of the opinion, in answer to your question number
1 and 2 that Article 5221b-12(3)(1) 1s not a statute of 1imi-
tations which may be walved buft is rather a statute of pro-
hibition, or a statute in bar, and the Employment Commission
is barred from considering an appllicatlon for adjustment or
refund after the three-year perlod stated 1In the statute has
expired,

It 1s a well establlshed principle of law that the
courts in construing a statute wlll endeavor to carry out
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thr intent and purposé of the Leglslature. 53 Tex.,dJur,
24 168, Statutes, Sec. 119,

It 1s hard to concelve of language more specific *han
that used iIn the statutes under constructlon whereln it is
stated that "it is provided, however, that no application
for adjustment or refund shall ever be considered by the
Commission unless the same shall have been filed within
three years, . . . ' (Emphasis added)

The Legislature 1n eracting this statute certalnly
intended that 1t have some reaning or purpose, If the
three-year provision could be walved, then, in falirness
to all and to make the statute apply equally to all persons
1t would be necessary to walve the three-year provision
across the board in all cases, and this would make the
statute absolutely meaningless,

Paragraph number (2) of Section (J) of the above
statute provides that when an employling unit has nade ap-
plication to the Commlisslon for a refund or adjussment
within the three-year time 1limlt and such application for
refund or adJustment has been denied by the Commission,
such employing unlt, may, within one year from the date
on which notice of such denlial was malled to 1t (meaning
the employing unit), commence an actlon in any court of
competent Jurisdiction in Travis County, Texas. This
indicates that the Leglslature intended that the appli-
catlon for refund or adjustment must be filed within
three years or they would be barred from commencing an
action in the court for the refund or adjustment,

The following is quoted from 1 Tex.Jur,2d 666, Ad-
ministrative Law, Sec. 23:

"The right to invoke an administrative
agency's authorlty may be lost by delay.
Thus, where the statute prescribes a period
within which application 1s to be made,
presentation of the application within the
specified period 1a sald to be 'exclusive
and Jurisdictional'., . ., ."

By virtue of our answers to your gquestilons number 1
and 2, we deem it unnecessary to answer your question
number 3,
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SUMMARY

The Texas Employmetit Commlssion does
not have authority to walve the three-year
provislon authorizing the time in which an
employer may apply for adjustments or re-.
funds under Article 5221b-12(J)(1), Vv.C.S,
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