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Honorable Robert S, Calvert Opinion No, M-15

Comptroller of Public Accounts

Capltol Station Re: Constitutlonality of

Austin, Texas Article 14.07(2), Ch. 14,
Title 122A, Taxation-

Dear Mr, Calvert: General, V.C,S,

Article 14,07(2), Chapter 14, Title 122A, Taxation-
General, Vernon's Civil Statutes reads as follows:

"(2) Resident Decedent. In the event
a resident of thils State dles, leaving any
estate subject to an inheriftance tax, situated
partly within and partly without this State,
the inheritance tax lmposed upon the share of
any beneficiary of sald estate situated in
Texas shall be a tax which shall bear the same
ratio to the amount such tax would be 1f his
entire share and interest were situated in
Texas, before allowable beneflciary deductions,
bears to the total value of such beneficlary's
share in such decedent'!'s estate, wherever sltu-
ated, before allowable beneficlary deductions
are made.,"

We quote the following excerpt from your letter re-
questing the opinion of thils office on the constitutionality
of the above quoted statute.

"Our interpretation of the provisions of
said Article 1s calculated as follows:

Gross Estate Wherever Situated $115,486,14
Less: Funeral and Administration Expenses,
Debts of the Decedent, Mortgages

and Liens 4 1.
Net Estate Wherever Situated
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Honorable Robert S, Calvert, page 2 (M=15)

Gross Estate Situated in the State of Texas $ 32,806,14
Less: Debts (Percentaged as follows)
2,806,114
’ . X $45,531.5T = 12,935,52
Net Estate Situated 1n the State of
Texas $19,870.62

4%? a niece of the decedent,/ inherited
e total net estate.

Net Estate Wherever Situated $69,954,57
10,000,00 - Exempt
$450,00

15.000.00 @ 3%
23',000:00 @ 4% = 1,000.00
2 L @ 5% Ssi .iz

Total Texas Inheritance Tax Due if Entire
Net Estate Was Stituated in the State of

Texas $2,447.73
Percentage of Net Estate Situated in the
State of Texas 1 0.62 = 2841

P J

Total Texas Inheritance Tax m*‘

You state that the attorneys for the estate take the po-
sition that the provisions of Artilcle 14,07(2) are unconstitutional
under Section 1 of Article VIII of the Texas Constitution. You
further state that the attorneys also rafer to a regulation in the
Comptroller's pamphlet (entitled "Inheritance Tax and Federal Es-
tate Credit”) at page 20. This regulation states in substance
that the State of Texas does not impose an inheritance tax on real
property of a Texas decedent 1f 1t is located outside the State,
With regard to this regulation, you state that it was correct under
the 0ld law but "this regulation 1s now obsolete and was inadvert-
ently left in the pamphlet when House Bill 1182, Acts of the 59th
Legislature, made the changes in our Inheritance Tax Law, A new
printing of our pamphlet will omit this regulation."

The brief which has been flled by the attorneys for the
estate further challenges the efflcacy of Article 14.07(2) on the
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ground that the caption of House Bill 1182 1s defective.
Another defect 13 alleged as follows:

"Article 14.07(2) is defective since
the application of such statute requires the
calculation of two unknown factors in a four-
factor equation, Such defect is apparent when
Article 14.07(2) is compared with Article 14.07
(1), the immediate next preceding statute, It
is obvious that the phrase 'as the total value
of the beneficlary's share of the decedent's es-
tate which is situated in Texas' was left out of
Article 14,07(2), and that such phrase must be
inserted immedlately next preceding the phrase
'before atlowable beneficlary deductions' before
the calculation of any tax is possible."

Article 14.07(1) reads as follows:

"(1) Non-resident Decedent. The in-
heritance tax imposed upon every beneficlary's
share of the estate of a non-resldent decedent
shall be a tax which, in amount, bears the same
ratio to the entire tax for which the benefici-
ary's interest would be liable if the entire es-
tate were situated in Texas, as the total value
of the beneficlary's share of the decedent's es~-
tate which 1s situated in Texas, before allowable
beneficlary deductions are made, bears to the
total value of the beneficiary's entire share 1n
the estate of the non-resident decedent wherever
situated, before allowable beneficiary deductlions
are made."

We shall first pass upon the constitutionallity of Arti-
cle 14,07(2)., We think that the decision in State v, Hogg, 72
S.W.2d 593 {(1934), a Commission of Appeals Opinlon adopted by
the Supreme Court, disposes of the contention that the pro-
visions of Article 14.07(2) are in violation of the provisions
of Section 1 of Article VIII of the Texas Constitution, requir-
ing taxation to be equal and uniform. In Hogg, the court held
that the provisions for different exemptions and percentages or
rates in the various classiflcation provisions of the inherit-
ance tax statutes were constitutional. The basis of this hold-
ing was that inheritance taxes are "privilege taxes"; and that
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since they are a tax on the right of succession and not on the
property passing, such classification provisions were valid.
Before reaching this conclusion, the court pointed out the
fundamental rule that where a statute 1s susceptible of two
constructions, every possible presumption in faveor of 1ts consti-
tutionality will be made; and such presumptions will prevail un-
tll the contrary is shown beyond a reasonable doubt. The baslc
principle of this case has been followed in subsequent inherit-
ance tax cases,

Under the reasoning of this decision, we think it is
clear that the legislature may specifically provide two differ-
ent classifications for a resident decedent, making the classi-
fication depend on the location of the property of the decedent,
Even though such classificatlion results in different amounts of
taxes, it is no more discriminatory that the classification pro-
vislons based on relationship to the decedent,

With regard to discrimination, the attorneys for the es-
tate made the following statement at page 6 of their brief:

"Article 14,07(2) is discriminatory
in character since a Texas decedent who
owns no real property outside of the State
of Texas 1s taxed at a lower rate than a
Texas decedent who owns real property out-
side of the State of Texas."

We think that the Supreme Court of the United States
disposed of this argument in Maxwell v, B bee, 250 U.S, B25
(1919). At pages 540, 541, the court sai

"', . . They /Inheritance taxes/ are
based upon two principles: 1. An inherit-
ance tax 1s not one on property, but one on
the succession. 2. The right to take proper-
ty by devise or descent 1s the creature of
the law, and not a natural right - a privilege,
and therefore the authority which confers 1t may
impose conditions upon it. From these principles
it 1s deduced that the States may tax the privi-
lege, discriminate hetween relatives, and between
these and strangers, and grant exemptions; and
are not precluded from this power by the provisions
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of the respective state constitutions re-
quiring uniformity and equality of taxation,t"

The rule of immunity from taxation by a state, upon the
transfer, on the death of the resident owner, of property hav-
ing an actual physical location or situs in another state, does
not apply to such a statute as Article 14,07(2). This statute
merely uses the entire estate, wherever situated, in determining
the rate of tax to be applied to the transfer of property within
the state and does not purport to compute the tax with respect
to the part within the state on the value of the whole, Conse-
quently, such a statute 1s not unconstitutional. 28 Am.Jur. 207,
Inheritance, Estate, and Gift Taxes, Sec, 270; Maxwell v, Bugbee,
supra.

Maxwell also disposes of the due process problem. In
Maxwell, the court held that the fact that a state tax on suc-
cession to local property of a non-resident decedent is measured
by the ratio in value of such property to the entire estate, in-
¢luding real and personal property 1In other states, does not make
it a tax on property beyond the jurisdiction of the state and 1is
therefore not violative of the due process clause of the Fourteenth
Amendment, At page 539, the court said:

"It 1s not to be disputed that, con-
sistently with the Federal Constitution,
a State may not tax property beyond 1ts
territorial Jjurisdiction, but the subject-
matter here regulated 1s a privilege to
succeed to property which is wlthin the
Jurisdiction of the State, When the State
levies taxes within its authority, property
not in itself taxable by the State may be
used as a measure of the tax imposed. This
principle has been frequently declared by
decisions of this court. . . In the present
case the State lmposes a privilege tax,
clearly within 1lts authority, and 1t has
adopted as a measure of that tax the pro-
portion which the specified local property
bears to the entire estate of the decedent,
That it may do so within limitations which
do not really make the tax one upon property
beyond 1lts Jurisdiction, the decislons to
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which we have referred clearly establish,

The transfer of certain property within the
State 1s taxed by a rule which considers the
entire estate in arriving at the amount of
the tax. It 1s 1in no Jju.t sence a tax upon
the forelgn property. —-eul or personal, It
is only in instances nhere the State exceeds
1ts authority in imposing a tax upon a subject
matter within 1's Jjurisdiction in such a way
as to really amvunt to tuaxing that which is
beyond 1ts authority, “hat such cxercilse of
power by the State 1s .aeld void, . . . To
say that to apply a different rule regulating
succession to - -'sldent and nonresident de-
cedents 1s to ievy a tax upon foreign estates,
is to distort the statute from 1ts purpose to
tax the privilege, which the statute has cre-
ated, into a property tax, and is unwarranted
by any purpose or effect of the enactment, as
we view it.,"

In holding that the equal protection of the law clause of
the Fourteenth Amendment was not violated, the Maxwell case further
declares at pages 541 and 543:

"Equal protection of the laws requires
equal operation of the laws upon all persons
in like circumstances., Under the statute, 1in
the present case, the graduated taxes are
levied equally upon all interects passing from
non-resldent testators or intestates. The tax
is not upon property, but upon the privilege of
succession, which the State may grant or withhold.
It may deny it to some and give it to others,
The State is dealing in thils instance not
with the transfer of the entlire estate, but oniy
with certain classes of property that are subject
to the Jurisdiction of the State. It must find
some rule which will adequately deal with this
situation, It has adopted that of the proportion
of the local estate in certain property to the
entire estate of the decedent. In making classl-
fication, which has been uniformly held to be with-
in the power of the State, inequallties necessar-
ily arise, for some classes are reached, and others
omitted, but this has never been held to render
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such statutes unconstitutional. Beers v.
Glynn, 211 U,S. 477. This principle has been
recognized in a series of cases in thls court

« « » It has been uniformliy held that the
Fourteenth Amendment does not deprive the
States of the right to determine the limita-
tlons and restrictlions upon the right to in-
herit property, but 'at the most can only be
held to restrain such an exercise of power as
would exclude the conception of Jjudgment and
discretion, and which would be so obviously
arbitrary and unreasonable as to be beyond the
pale of governmental authority.!' . . . The
Fourteenth Amendment does not diminlsh the tax-
ing power of the State, but only requlres that
in its exercise the citizen must be afforded an
opportunity to be heard on all questions of lla-
bility and value, and shall not, by arbitrary
and discriminatory provisions, be denied equal
protection, It does not deprive the State of
the power to select the subjects of taxatlon.
But 1t does not follow that because it can

tax any transfer (Hatch v. Reardon, 204 U.S.
152, 159), that it must tax all transfers, or
that all must be treated alike,.

"The question of equal protection must
be declded as between resident and non-resident
decedents as classes, rather than by the 1incl-
dence of the tax upon the particular estates
whose representatives are here complalning.
Absolute equality is impracticable in taxation,
and is not required by the equal protection
clause, And ineoualities that result not from
hostile discrimination, but occaslonally and
incidentally in the application of a system
that is not arbitrary in 1ts classification,
are not sufficlent to defeat the law.”

Maxwell was concerned with the validity of a statute
which dealt with non-resident decedentc differently from
resident decedentc in determining the amount of the inherit-
ance tax., In 14.07(2), we are concerned with a distinction
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between resident decedents, sald distinctilon being based on
vhether the resldent decedent: ouned property outslde this State
ags well as within this State. We deem this difference in the
statute under consideration to maike no difference in the appli-
cability of the principles enuniclated In Muxwell. We therefore
hold that Article 14.07(2) in no way violates the Fourteenth
Amendment .

Their contention 1o that the ctate 1s bound by 1ts
error in falling to revoke or cancel 1ts prior regulation pro-
mulgated under the old statute and inadvertently lncluded in itc
published booklet entitled "Inheritance Tax and Federal Estate Tax
Credit State of Texas 1965." However, 1t further appears that
there has been no adminictrative or departmental practice, construc-
tion, or interpretation upplylng the statute in such a way as to
omlt real property of decedents in other states In determinling the
rate of tax to be applied. Under such clrcumstances, we cannot
hold that the state 15 bound to 1ts prejudice by such an error.
In any event, it 15 well cettled in Texao, and elsewhere, that
the state does not lose its right to taxes by reason of laches,
catoppel, or acts of negligence or lnadvertence of its officers;
for 1t cannot be thereby cut off from the lawful exercise of its
sovereign powers, Jtate v, PFederal Land Bank of Houston, 160 Tex,
292, 329 3.W.2d 847 (1959]); City of Jan Marcos v, Zimmerman, 301
S5.W.2d 929 (Tex.Civ.App. 1962, error ref., n.r.e.); ochriver v,
Board of Com'rs of Sedgwick County, 189 Kan. 548, 370 F.2d 120
(1662 }; Innablitants of Town of Milo v. Milo Water Co., 13 Me. 372,
163 A, 163 (1932); Institute for Trend Research v. Griffin, 139 A,
2d 268 (1958); Leonard v. otate, 242 o.W.2d 199, 200 (Tex.Civ.App.
1951, no writ hist. }; North American Co. v, Green, 129 So.2d 603
(1959); Consolidated Co, of New Vork v. otate Tax Commission, 261
N.¥.S5.2d g (19 ; walker- )
259 (7th Cir. 1947), cert.den, 323 U.3. 771.

The next contention 1s that the title of House Bill No,
1182 enacted in 1965 is insufficient for fallure to contain a
statement that the lnheriltance tax was to be computed by includ-
ing real property of Texas decedents located outside Texas. This
contention is further buttressed by a statement in the title, where-
in 1t is recited that the act is "levylng no new taxes." It is
thus ultimately contended that the statute should not be construed
to change the prior laws and administrative construction thereof.

_.62_
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The caption of House Bill No, 1182, Acts 1965, 59th Leg.,
p. 830, reads as follows:

"An Act concerning payment and administra-
tion of the Inheritance Tax; amending Chapter 1,
Acts of the 56th Legislature, Third Called Ses-
sion, 1959, being Chapter 14, Title 122A, 'Taxation-
General' of the Revised Civil Statutes of Texas, as
amended; providing for a new Article 1.032 to Chap-~
ter 1 of sald Title 122A (Deficiency Determination
and Redetermination); repealing Chapter 15 of said
Title 122A; repealing that part of Chapter 192,
Acts of the 43rd Legislature, 1933, as amended,
being Article 107a and Article 107b, Vernon's Anno-~
tated Penal Code of Texas (Inheritance Tax Reports)
and Acts 1923, Second Called Session, page 67, being
Article 140 of sald Penal Code {Inheritance Tax
Reports); repealing certain Articles of said Chap-
ter 14; making no other changes in any other Chap-
ters of said Title 1224 and levying no new taxes;
providing a savings clause; providing a severabllity
clause; providing for an effective date; and declar-
ing an emergency."

It 1s apparent that the statute not only repealed Chapter
15, but also amended, revised, and changed Chapter 14, adding
some new provisions, including Article 14,07(2). The effect of

' these changes was to create a new statute subject to a new construc-

tion. 53 Tex.Jur.2d 136, Statutes, Sec. 90, 82 C.J.S. 411, Stat-
utes, Sec. 243. Where the legislature has incorporated new matter
into the statuce, or has changed the meaning or application of
previous laws, the additlion and changes must be given effect.

American Indemnity Co. v. Cilty of Austin, 112 Tex. 239, 246 S.W,
%619 !I§§§!; GaEe%x v. Humphrey, 151 Tex. 588, 254 S.W.2d 98
1952).

An amended act 1s to be construed as if the original stat-
ute had been repealed, and 1t willl be presumed that a change 1n
the law was intended to which the courts will give effect, Ameri-
can Surety Co., of New York v. Axtell Co., 122 Tex, 166, 36 S.W,2d

d).

While the matter of the computation or measure of the tax
was not expressly mentioned in the caption, 1t was not necessary
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to do so because the title suffliclently indicates the general

subject of the act and gives sufficient notice that a substan-
tilal change as to 1ts provisions for applicatlon and computa-

tion may be expected.

A liberal construction of the title as a whole must be
given, and every intendment in favor of 1lts constitutlionalilty
and every doubt must be resolved in favor thereof. 82 C.J.S.
377, Statutes, Seec., 220; Gulf. Ins, Co, v. James, 143 Tex., 424,
185 S,W.2d 966 (1945)., Such rules also apply to taxation, in-
cluding inheritance and estate taxes, 82 C,J.S. 391, 393, Stat-
utes, Sec. 226,

The declaration in the title that no new tax 1s being
levied simply means what 1t says. No new tax 1is levied in that
the nature and character of the inheritance tax as a privilege
tax has not been changed, Silnce the method of computation 1s
held not to amount to a direct tax upon the decedent's property
outslde the state, we conclude that no new tax is in law belng
levied., Consequently, the tltle 18 not deficient in failing
to expressly mentlon that specific subject matter. 53 Tex,Jur.
2d 93-98, Statutes, Sec, 52,

Finally, they contend that Article 14,07(2) is defec-
tive because 1its applilication requires a construction of reading
into the statute the phrase "as the total value of the benefic-
iary's share of the decedent's estate which 1s situated in Texas"
immediately next preceding the phrase "before allowable benefic-
iary deductions." This becomes apvarent in comparing Article
14.07(2) with Article 14,07(1). However, such a construction is
reasonable and proper to give effect thereto and 1n rendering
the statutes harmonious,

In construing a statute, if a word or phrase must be
added to a particular part or section in order to carry out the
manifest intention of the leglslature, as disclosed by the entire
enactment, the missing word or phrase may be added, 53 Tex.Jur,
2d 201, Statutes, Jec, 138,

If two reasonable constructlons of a statute can be ob-
talned, then clearly in the public interest, the construction
gilven the statute by the official charged with the administra-
tion of the statute should be given effect, Yoakum County v,
Slaughter, 109 Tex, 42, 195 S,W. 1129 (1917); Thompson v. Calvert,
301 E.W.ﬁd 496 (Tex.Civ.App. 1957); Koy v. Schnelder, ex. 9,
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221 S.W, 880 (1920),
SUMMARY

Article 14,07(2) of Title 1224, Taxation-
General, 1s not unconstitutional 1In using the
resident decedent's entire estate wherever situ-
ated as one factor in determining the rate of
tax to be applied to the successlon of property
within the State.

: Such amended statute does not levy a new
tax, and its title 1s sufficient to give notice
of its substantive change in tax computation.

The State is not bound by an erroneous or
inadvertent error in the promulgation of 1its
regulations; and neither laches, estoppel,
waiver, nor the negligent or inadvertent acts
of 1ts officers will prevent the State from
properly construing or enforcing the tax stat-
ute.

truly yours,

WF CW
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