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Hon. Frank Booth Opinion No. M- 60

Executive Director

Texas Water Rights Commission Re: Whether, under the

Sam Houston State O0ffice Bldg. stated facts, the five

Austin, Texas year provision of Art.

751%a, V.C.S., precludes

_ entry of an order cancel-

Dear Mr. Booth: ling permit No. 313.

You have requested an opinion from this office on whether
the five year provision of Article 75%19a, Vernon's Civil
Statutes, 1ls applicable in the following fact situation: A
portion of Permit No. 313 was voluntarily relinquished by its
Joint owners L. D. and Arthur Singley who executed separate
affidavits in 1962 in which they stated that a portion of
the permit has been abandoned and that they walved notice and
public hearing and requested that the Commission cancel the
abandoned portion of the permit. On January 7, 1963, pursuant
to the above request of permittees, the Commission entered an
order cancelling the abandoned portion of Permit No. 313; the
permittees were then left with the right to divert and use
160 acre-feet of water from the Clear Fork of the Brazos for
the irrigation of B0 acres of land in Fisher County, Texas,

On October 10, 1966, when Commission records showed that
there had been no water use under Permit Ne. 213 for more than
ten years, an order was entered pursuant to Article 7519a,
Vernon's Civil Statutes, setting the permit for public hearing
on the matter of involuntary total cancellation.

On January 24, 1967, after due notice had been given pur-
suant to law, the matter of cancelling Permit No. 313 regularly
came before the Commission on 1ts docket., No appearance was
made by the permittees. The question was ralsed whether the

five year proscription of Article 751%a, Vernon's Civil Statutes,

was applicable:
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", . . once cancellation proceedings have

been initiated against a particular permit or
certified filing and a hearing has been held
thereon, the Board shall not initliate proceed-
ings agalnst such permit or certified filing
for a period of not less than five (5) years
after the date of such public hearing."
(Emphasis added)

There was no public hearing in 1963 when & portion of
Permit No. 313 was cancelled at the request of the permittees
for cancellation without public hearing. Therefore, the filve
year proscription Tn Article (510a, vernon's Civil Statutes,
would not act as a bar to total cancellation on Jamary 24,
1967. Attorney General's Opinion No. WW 1037 clearly distin-
gulshes between voluntary walver or relinquishment of water
rights under Commission Rule 615.1 and involuntary proceedings
instituted pursuant to Article 751%a, Vernon's Civil Statutes.
Further, by Article 7477, Section 8{b), and Article 7544, '
Vernon's Civil Statutes, the Commission has the added authority
to cancel water rights which have been abandoned for three
consecutive years; such an action clearly would not fall within
the purview of the five year prohibition of Article 7519a,
Vernon's Civil Statutes.

SUMMARY
Under the stated facts, the Texas Water
Rights Commlssion 1s not barred by the
five year provision of Article T7519a
from cancelling Permit No. 313 in 1967
because of voluntary partial cancella-
tion of the permit in 1963,
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