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-Honorable Clyde E. Smith, Jr. Opinion No. M 192
County Attorney S T,
Tyler County ‘Courthouse o . Re: Whether Tyler County or

Woodville, Texas 75979 | .~ the_utility company must
S . - . E ‘bear the expense of re-
locating poles and other
. Tacllities of the utility
company incldent to the

Dear Mr. Smith: - . widening of a public road.

‘ In your reqnest for opinion of this office you present
the rollowins questions which are restated as follows:

-1.. Is the utility company or the county responsible
for the cost of relocating poles ang other facllities
:of the utility company necessitated by the widening
of a county road if such poles and facilities are
located on the rogd right-of-way in an area covered
by a written and recorded easement obtained by the
utllity company from .an adjolning property owner sub-
sequent ta the public acguiring the existing road
risht—or-way by prescription?

2. . Does.long use of a portion of such a road right-
of -way,; pneviously acquired by. the public by pres-
eription, ander such‘recorded easement give the
‘utility company ‘prescriptive rights to that portion
of the road right-of-way actually used by ‘them for
poles and . other raciiities? o

In resard to these questiona, you advise that subsequent
to the pudblic acquiring the right-of-way in question by prescription,
‘8dJoining property owners gave written easements . to a utility company

- for.the erection of poles and other facilities within the limits of
the prescriptive road right-of-way and that these utility line ease-
ments have been on record for a number of years and that the poles
and other facilities were erected a number of years ago within the
limits of the prescriptive rocad right-of-way. This opinion is based
upon such stated facts, assuming the same to be as stated and this
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office has made no investigation or finding as to such prescriptilve
rights,

As to such poles and other facilitles located within the
rights-of -way of public roads, Article 1436a, Vernon's Civil
Statutes provides, in part, as follows:

". . .The public agency having jurisdiction or
control of a highway or county road, that i1s, the
Highway Commission or the Commissioners Court, as
the case may be, may require any such corporation,
at 1ta own expense, to re-locate its lines on a
State highway or county road outside the limits of
an incorporated city or town, so as to permit the
‘widening of the right-of-way, changing of traffic
lanes, improvement of the road bed, or improvement
of dralnage ditches located on such right-of-way by

- giving toirty (30) days written notice to such cor-

-.poration and speclfying the line or lines to bhe
‘moved, and indicating the place on the new right-
of—wa; where such line or lines may be placed

. o ¥

- A person owning property encumbered by a prescriptive
.easement conveys or transfers any interest in the same subjJect to
such encumbrance. A purchaser of property subject to an easement
that is openly used is charged with knowledge of the existence of
the easement. Miles v, Bodenheim, 193 S.W. 693 (Tex.Civ.App. 1917,
err.ref,) The sight of structures or other visable objects such as
roads, wires or poles connected with or on land may reasocnably sug-
gest the existence of an easement. Markley v. Christian, 226 S.W.
150 (Tex Civ. App. 1920, dism. w.0.J.]

It 1s the opinion of this office that a utllity company
purchasing an easement upon an area lying within a prescriptive
road right-of-way would do 80 with notice of the public easement
and would take such easement subject to such encumbrance, which
in turp would render the relocation of the poles and other facilities,
necesaitated by the widening of the right-of -way, subject to the
terms of Article 1436a.

' It is, therefore, the opinion of this office that the
utllity company and not the county, under such circumstances, would
ge Ei:gonsible for the casts of relocating such poles and other

ac les.

. Article 5517, Vernon's Civil Statutes, provides as fol-
lows:
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"The right of the State, all counties, incor- *
porated cities and all school districts shall not
be barred by any of the provisions of this Title,
nor shall any person ever acquire, by occupancy or
gdverse possesslon, any right or title to any part
or portion of any road, street, alley, sidewalk,
or grounds which belong to any town, c¢ity, or county,
or which have been donated or dedicated for public
use to any such town, city, or county by the owner.
. thereof, or which have been laid out or dedicated
in any manner to public use in any town, city, or
county in this State.

The rightsa or the public in a prescriptive road ease-

‘ment rest on adverse, continuocus, and uninterrupted use, which
will raisea presumption that the owner of the land granted the
easement, aud that the evidence of the grant has been lost. Such
& use raises an irrebuttable’ presumption of grant. Alexander v.
Schleicher County, 291 S.W. 263 (Tex,Civ.App. 1927, a rme .2d

Tex.Comm.App. 1928); Rhodes v. Whitehead, 27 Tex. 304 (1863);
.and Shepard v Galveston, H. & B.R. CO., 22 S.W., 267 (Tex.Civ.App.
1893 no wr

'  +It 18 the opinion of this office that your second ques-
tion should be answered in the negative inasmuch as such use by
the utility company under its recorded easement could never ripen
into a prescriptive right egainst the public by reason of sald
Article 5517. _

'3 UMMA R Y

The utility company 1s responsible for the costs
of relocation of thelr poles and other facilities in-
cident to the widening of a county road where such poles
and facilities are located on a prescriptive road right-
of -way in an area covered by & written and recorded ease-
ment obtalned by such ufility company from adjoining
property owners subsequent to the public acquiring the
existing road right-of-way by prescription. Long use
of such portion of the rcad right-of-way by such public
utlility company under a recorded easement could not
give the utility company any prescriptive rights to
any portion of the road right-of-way actually used
by 1t for poles and other flacilitles.

rytrulizfours,

ORD C. MARTIN
Attdrney General of Texas
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