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Texas State Board of Reglstration Re: Application of Texas
for Professional Englneers Engineering Practice
Room 200, 1400 Congress Ave. Act (Article 3271a,
Austin, Texas 78701 Vernon's Clvll Statute
to the Texas Hospltal
Licensing Law (Article
44377, Vernon's Clvil
Statutes) and to Artic
4ijlipe, Vernon's Civil
Dear Mr., Olson: Statutes.
Your recent letter requesting the oplnion of this office
concerning the referenced matter states, in part, as follows:

"(TYhe Board respectfully requests the Attorney
General's opinilon in regard to the following:

"(1) Are the provisions of the Texas Englneer-
ing Practice Act applicable to the State Department
of Public Health in establishing standards for the
design and construction of hospitals, nursing homes
and related institutions?

"(2) 1Is it lawful for the State Department of
Health to approve designs, plans and specifications
for the construction of any hospital, nursing home
or related institution which do not bear the seal
of a Professional Engineer licensed by the State of
Texas?

"(3) Is it lawful for the State Department of
Health to approve designs, plans or specilfilcations
for the construction of hospiltals, nursing homes or
related institutlons involving structural, mechanical,
electrical or other Engineering principles but which
does not bear the seal of a Professlional Engineer
licensed by the State of Texas?
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“(4) 1Is the legal effect of Sec., 20(f),
Texas Engineering Practlce Act, that plans and
specifications for structures larger in height
or area than those specified in Section 20(f)
must bear the seal of a licensed Englneer?

The Texas Hospltal Licensing Law, which is Article 4437F,
Vernon's Clvil Statutes, provides, in part, as follows:

L] - .

"Sec, 5. The Licensing Agency {(The Department
of Health) . . . shall adopt, amend, promulgate, and
enforce such rules, regulations, and minimum standards
as may be designed to further the purpose of this Act.

"

- -

“Sec. 8. Upon receipt of an application for
license, . . ., the Licensing Agency shall issue a
license if 1t finds that the applicant and the
hospital comply wlth the provlsions of This Act,
and the rules, regulatlong, or standards promulgated
hereunder. . . . '

"Sec. 9, The Licensing Agency shall have the
authority to deny . . . 2 license 1n any case where
it finds there has been a substantial failure to com-
ply with the . . . rules, regulations, or standards
promulgated under this Act. . . .  (Emphasls
added.)

Article 4442¢, Vernon's Civil Statutes, dealing wilth
convalescent and nursing homes and related institutions, provides,
in part, as follows:

]

"Sec. 4. An application for a license shall
. . . contain such information as the Licenslng
Agency (the Department of Health) requires which
may include affirmative evidence of abllity to
comply with reasonable standards, rules and regula-
tions as are lawiully prescribed hereunder, . . .

1t

L + L
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"Sec, 6. The Licensing Agency . . . 18 au-
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in which 1t finds that there has been a substantial
failure to comply wlth the requirements established
under this law. . e e

"Sec. 7. The Licensing Agency is authorized to
adopt, amend, promulgate, publish and enforce minimum
standards in relation to: (a) Construction of the
home or institution . . .' (Emphasis added.

Your first question 1s answered in the negative., The
foregoing quotations from the statutes make 1t apparent trnat the
Leglislature intended that the Department of Health promulgate its
own standards relating to the design, construction and llecensing
of hospitals, nurslng and convalescent homes, and related institu-
tions. Articles 4437f and U4U442¢c nowhere require the Department
of Health to 1mpose the engineering standards promulgated by the
Texas State Board of Registration for Professlonal Englneers.
Except in regard to Sec. 19 of Article 327la, Vernon's Civil
Statutes, which deals with publlec works and which wlll be
hereinafter discussed, the Department of Health 1s nowhere
required to consider the requirements of the Texas Engineering
Practlice Act in regard to the approval of designs, plans and
specificatlons,

Your second and third questions involve the Department of
Health's right to approve desligns for the construction of hospitals
and related institutions whilch do not bear the seal of a Professional
Engineer licensed by the State of Texas.

We assume that the "designs, plans and specifications for
construction of hospltals and related institutions and the 'struc -
tural, mechanical, electrical, and engineering principles' mentioned
1n your second and third questions fall within the definition of

"practice of engineering' set forth in Section 2{(5) of the Act,

Section 15 of the Act provides, in part, as follows:

"Each registrant hereunder shall upon regls-
tration obtain a seal of the design authorized by
the Board bearing the registrant's name and the
legend Registered Professional Englneer. Plans,
specifications, plats, and reports issued by a
registrant shall be stamped with the said seal
when filed with publiec authorities., ., . .
(Emphasis added.)

Thus, unless the person filing such designs with public
suthorities (including the Department of Health) is exempted by
Section 20 of the Act from the provislons of that Act, the person
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submitting such deslgns to a public authority must see to it
that such designs possess the seal,

. However, in view of our oplnion that the Act 1s not
applicable to the Department 1n establishing standards, your
question must be answered in the affirmative, except in regard
to public works covered by Section 19 of Article E%TIa which
wlll be discussed below, To hold -otherwlse would be Lo encroach
on the right of the Department of Health to set and malntaln its
own standards for the construction of hospltals and related 1n-
gtitutions. Should the Department approve a design required to
have the seal but not having one, your Board 1s free to take

appropriate disciplinary actlon against the person submltting
such plans.

With reference to your second and third questlons, a
different rule applies when the conditlons described 1in Section
19 of Article 3271la are present,

Section 19 of Artlecle 3271a 1s as follows:

"After the first day of January, 1938, it
shall be unlawful for this state, or for any of
its political subdivisions, for any county, city,
or town, to engage in the construction of any
public work involving professional englneering,
wnere public health, public welfare or publie
safety is involved, unless the englneering plans
and specifications and estimates have been prepared
by, and the engineering construction is to be ex-
ecuted under the direct supervision of a registered
professional engineer; provided, that nothing in
this Act shall be held to apply to any public work
wherein the contemplated expendlture for the com-
pleted project does not exceed Three Thousand
($3,000.00€ Dollars. Provided, that thls Act
shall not apply to any road maintenance or betterment
work unhdertaken by the County Commissioners' Court."

Thus, 1f a hospital, nursing home or related institutlon
is to cost more than Three Thousand ($3,000.00) Dollars and is
to be constructed by the State or any of its political subdivisions
or by a county, city, or town, the constructlon cannot legally pro-
ceed uniess the engineering plans and specificatlons and estimates
have been prepared by a registered professional englneer. 1In such
a situatiocn, since plans and speclficatlons whilch are not prepared
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by a reglstered engineer cannot be lawfully used, it is our
opinion that the approval of such plans and specifications
would be 1n contravention of the Board's responsibillities.

In glving a reasonable construction to Article 4437f, we
think 1t antliclpates that the Board willl only approve plans
and speclificatlions that can be used wlthout violating Section
19 of 3271a.

Your fourth question requests a construction of
Section 20(f) of the Act. That Section provides, in part,
as follows:

"Sec. 20. The following persons shall. be
exempt from the provisions of thils Act, provided
that such persons are not represented or held out
to the public as duly licensed and registered by
the Board to engage in the practice of engineering:

1

"(f) A person, firm, partnership, Jjoint
stock assoclatlon or private corporation, erect-
ing, constructing, enlarging, altering or repalr-
ing, or drawing plans and specifications for: (1)
any private dwelllng, or apartments not exceeding
elght units per bullding for one story bulldings,
or apartments not exceeding four units per bulld-
ing and having a maximum helght of two stories, or
garages or other structures pertinent to such
bulldings; or (2) private buildings which are to
be used excluslvely for farm, ranch or agricultural
purposes, or used excluslvely for storage of raw
agricultural commodities; or (3) other buildings,
except public buildings included under Section 19
of thils Act, having no more than one story and
contalnling no clear span between supporting struc-
tures greater than 24 feet on the narrow side and
having a total floor area not 1ln excess of five
thousand square feet; provlided that on unsupported
spans greater than 24 feet on such buildings only
the trusses, beams, or other roof supporting members
need to be englneered or pre-englneered; provided
that no representatlion 1s made or implled that en-
gineering services have been or will be offered to
the public.,"”

Section 20 of the Act, 1n addition to exempting from 1ts
provislons people constructing bulldings of the type set Torth in
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Section 20(f), supra, also exempts several other types of
persons and, consequently, thelr engineering designs. Such
excepted designs could be larger in helcht or area than those
adverted to in Section 20(f) supra. Thus, it does not follow
that a seal would be required on designs differing from those
set forth in Section 20(f), supra, provided the persons de-
signing plans for structures larger than those specifled in
Sectlon 20(f), supra, do not represent or hold out to the public
that they are duly licensed and registered by your Board, and
provided further that they fall within an exemption in one of
the other Subsections of Section 20, supra.

In view of the foregoing, it is the opinion of this
offlce that your questions be answered as follows:

The answer to your first question is "no";

The answer to your second gquestion 1s "yes", provides
that Sec, 19 of Article 3271z 1s not applicable.

The answer to your third question is "yes', provided
that Sec. 19 of Article 3271a is not applicable.

The answer to your fourth question is '"no."

SUMMARY

(1) The provisions of the Texas Engineering
Fractice Act, (Article 3271a, Vernon's Civil Statutes)
are not applicable to the Department of Health in
eatablishing standards for the design of hospitals
and related instltutions.

(2) The Department of Health may approve
designs for hospitals and related institutions
which do not bear the seal of a reglistered Pro-
fegssional Englnéer licensed by the Texas State
Board of Registration for Professional Englneers,
provided that such deslgns do not fall withiln
the purview of Section 19 of Article 3271la of
Vernon's Civil Statutes, whlch deals with public
Works.

(3) Designs for structures larger in height

or area than those specified in Section 20(f) of
the Texas Engineering Practice Act are not requilred
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to bear the seal of a reglstered Professicnal
Engineer, provlided the person creating such
designs 1s exempt under one of the other sub-
sections of Section 20 of the Texas Englneering

Practice Act.

Prepared by Austin C, Bray, Jr.
Asslistant Attorney General
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