ATTORNEY GENERAL
OF TEXAS

AvsTIN, TExAas 78711
CRAWFORD C. MARTIN

ATTORNEY GENERAL May 20, 1971
Hon. Jamee L, Slider Opintion No. M-866
Chalrman
State Affairs Committee Re: Conestitutionality of
House of Representatives ‘ H.B. 56, 62nd Leg.,
State Capitol R.S., (Environmental
Austin, Texas Protection Act of 1971).

Dear Representative Slider:

You requegt our opinion on the constitutionallty of
Houge B1ll 56, 62nd Legislature, Regular Session 1971, the
Fnvironmental Protection Ac¢t of 1971. The companion Bill
to it 18 Senate Bill 145,

In brief, by this blll, the legislature in Sectlon 2
finde and declares that each person l& entitled by right to
protect and presgerve the alr, land, and all natural regources
of the gtate; that 1t ie 1In the publlic interest to provide
each person with "an adequate remedy" to go protect 1t "from
pollution, impairment, or destruction.'

Section 3 directs that the State, and any state agency
or any political subdivisgion authorized to exerclse any
Juriedlction over or to have any effect upon such resgources,
shall do g0 in public truet so as to protect and maintain a
guality environment for the cltizens,

By Section 4, not only are the Attorney General, ang
the state agencleg and political subdiviglons authorized to
maintain an action in the district courts of the state "for
declaratory and equitable relief" but also any person or
other legal entity may do so agalnst the state, the state
agencies, and political sgubdivisgions, or any person or
other legal entity, for the protection of such resources,

Under the consistent express holdings of our Supreme
Court, a statute will not be held unconstitutional unlese
it 18 susceptible of no other construction than that it
uneqguivocally and by its clear language plainly excludes
the right and power of the constitutional officers named
to represent the state in court, Camp v, Gulf Productlon
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Company, 122 Tex. 383, 61 S,W,2d 773 (1933); Maud v. Terrell,
Iﬁ?ETE%. 97, 200 S.W, 375 (1918); Staples v. State ex rel

King, 112 Tex. 61, 245 S, W. 639 (1922).” In this connectlion,
the court will resolve any doubt in favor of constitutionality
and presfume a congtltutional Intent in the leglalative act,
adapting that construction which will uphold the statute,
Watte v, Mann, 187 S.W.2d 917 (Tex.Civ.App. 1945, error ref.g;
State v. ohoppers World, Inc., 380 S.W.2d 107 (Tex.Sup. 1964
B3 Tex.dur.2d 189, Statutes, Sec. 126. In Watts v. Mann,
gupra, 1t was observed that our Constitution 12 not regarded
20 much as a grant of power but as a limitatlon of power,

and all power not limited by it inheres in the people.

Thue, a legislative act wlll be valid when the Constitution
contains no prohibitlion against it. ‘ :

Section 7 of the Bill provides that 1t 12 intended to
be "supplementary" to exieting statutes and administrative
and regulatory procedures. Section 10 of the Bill contalins
the usual severability clause,

The Constitutlon declares in Article XVI, Sectlon 59,

- that the preservation, conservation, and development of the
natural resourceg of the state are rights and duties of the
"sublie," and provides in this respect that ". . . the
Legislature shall pass all such lawe as may be approprlate
thereto." With this in mind, may the Legislature validly
provide for a new and additlonal statutory cauge of action
by which the publie, or any member thereof, may exercilse .
thelr legal responsibilities to preserve the natural re-
sourceg by abating illegal pellution?

We must presume that the proposed statute, if passed,
intended not to take away any constitutional power of the
County or District Attorney or Attorney General to represent
the "State" in court. Nec language in the Bill requires an
interpretation which would take away the conetltutional
powers of these offilicers.

. It must be recognized that the authority to represent
the State as the sovereign in actions in the courtes on be-
half of the State in 1ts sovereign capacity to enforce its
righte 1s vested by the constiltutlion exclusively in the
atate's Attorney General, District, and County Attorney and
the legislature 1s without power to dlvest that authority

or to delegate it to others. Agey v. American Liberty Pipe
Line Co., 141 Tex. 379, 172 S,W,E% 972 !I§ﬁ35; and eee i
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Attorney General Opinion No. M-856 (1971), wherein only the
etate a8 the sovereign may act in bringlng a quo warranto
action, represented by ite constitutlonal officers. The state
18 always a necesgary party in such proceedings. Allen v,
Fisher, 118 Tex. 38, 9 S.W.2d 731 (1928); Staples v, State ex
"Tel King, supra. Thus, a private person could not inatitute an
acEIpn in the name of the State where the property right or duty
involved belonge exclusively to the state. Herndon v. Hayton,
28 S,.W.2d 885 (Tex.Civ.App. 1930, error ref.).

On the other hand, representation of the "State"” as the
sovereign 18 not necessarily to be equated in every case with
representation of the rights of the public at large. Our Texas
courts have settled the law to the effect that the rights of
individual citizens to enforce rights of the public at large by
actione on behalf of the public to enforce public rights by com-
pelling compliance with the lawa, are not sulte by the State ae
the sovereign entity which require eilther that the State be 2
party or that these court actions be prosecuted by any of
the State's attorneys. These actions take various forms: -
mandamus, injunction, prosecution, ete. They may be for legal
equitable or declaratory relief. They may be prosecuted for
the enforcement of a public duty without showing any interest
peculiar to the individual plaintiffs as would be necessary to
enforce private rights. In Mclaughlin v. Smith, 140 S.W, 248
(Tex.01v.App. 1911, error reT.), a mandamu€ action, the court said:

" . . when the guestion is one of public

right, and the object of the mandamus 18 to pro-
cure the enforcement of a public duty, the people
ought to be regarded as the real party in interest,
and that the relator, at whose instigatlion the
proceedings are instituted, need not show that he
hae any interest, special and peculiar to himself,
in the result, and that 1t 1l sufficient to gshow
that he i8 a citizen and as such intereated in the

execution of the laws; . . ." (at p. 251.).

In support of mandamus actions by members of the public at
large see also Willey v. Fennell, 269 S,W.2d 407 (Tex.Civ.
App. 1954, no writ)and Duboee v. Woods, 162 S,W, 3, 5 (Tex.
Civ.App. 1913, no writ).

In the case of Anderson v. Houts, 240 S.W, 647 (Tex.
Civ.App. 1922, no writ) certaln ecitizens of a road district
sued the officers of the district and the county Judge and
county commissioners and others, for injunction to restrain
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the alleged 1llegal expenditure of the proceeds of the sale
of certain bonds of the district. The court sustained the

right of plaintiffs to maintain the action. On this issue

1t said:

., . . It has been too many timer decided
that a citizen and taxpayer may Institute and
maintaln an action to resatrain an officer, state
or munlecipal, from performing illegal, unauthorized,
and unconstitutional acts, to require further dis-
cussion. . . .

Ll » L

". . . This right does not depend upon . . .
the situation or locality of the taxpayer, This
right inures to the benefit of the whole people
at the suit of any taxpaying citizen. .

{at p. 649.).

In any event, the proposed Bill can be upheld as
constitutional on still another basis., In 7 American
Jurieprudence 2d 22, Attorney General, Section 17, we find
the following statement°

", . . it has been held by moet of the
courts that where the quegtion is one of public
right, and the cbject of the mandamus is to pre-
serve the enforcement of a public duty, a private
person may, in behalf of the public, and without
showing any individual or Bpeclal interest to be
secured, become a relator, and, through the preper
atate officer, institute the proceeding.’

In addition, in certain cages, where there ig 3 clear
mandatory duty to enforce the violation of the law and
discretion is not involved, it is held that

", . . where the Attorney General refuses
to bring or consent to the brtnging of a suit to
protect the righte of the publie, a private
individual may institute a proceeding on his
relation, in the name of the state."

7 A.Jur.2d 17, Attorney General, Sec, 13.

The right of the individual citizen to sue to abate
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pollution has already been conferred by Congrese in the
Clean Air Amendments of 1970, Public Law 91-604, Section
304, 42 U.8.C.A,, Sections 1857, et.zeq. The individual
18 there expressly granted standing to sue any polluter,
including the United States and any other governmental
agency without any requirement of showlng special or
peculiar injury or damage to himself; and in case of suit
againet any administrator, he may bring sult after giving
sixty days notice of the violation, and if uncorrected,
he may base hig suit upon fallure to perform any act or
duty required by the Clean Air Act.

Qur Supreme Court has recognized that the legislature
has the power to grant standing to sue to bring an action
against a public body or a rilght of review on behalf of
the public without proof of particular or pecunlary damage
to the person sulng. This requirement of the common law
12 not written into the Conetitution but may be altered
or abolished by the Leglslature so as to glve standing to
sue a pergon. See Article I, V.C.S.; Scott v. Board of
Adjustment, 405 S.W.2d 55, 56 (Tex.Sup. 196b6), upholding a
statute authorizing an individual taxpayer standing to eue
for injunction to challenge governmental action without
showing any particular damage; Spence v, Fenchler, 107 Tex,
yu3, 180 s,W. 597 (1915), upholding a &tatute authorizing
any cltizen the standing to sue to enjoin the operation of
a bawdyhouse. 1In accord, Downs v. Schmid, 955 S,W.24 1041
{Tex.Civ.App. 1936, rev. on other grounds.) and see 7 Am.
Jur.2d 8, Attorney General, Section 7, and authorities cited,
holding that common law duties and powersg may be altered by
the Legislature. Although the above acte involved a public
duty which the County or District Attorney was constituticnally
authorized to discharge for the state in court, the individual
eitizen was not precluded from sulng and representing himeelf
ag part of the public. See also National Audubon Society,
Inc. v. Johnegon, 317 F.Supp. 1330, 1335 (S5.D.Tex. 1970},
2tating that whlle the Society had no standing to =2ue,
"eoneservationists should seek a legielative enactment which
would authorize any citizen of the State to bring sult against
any poliuter, private or public, tc protect water regources,”
The Court also clited 48 Texas Law Review 1172, 1174-1177,
wherein 1t is stated:

"Since the citizens are beneflclaries, it
is only logical that they should be able to force
the state to protect thelr righte. Thus when the
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getate falle to protect navigable watera from pol-
lution, citlzens should be able through Judicial
actlion to compel the appropriate gtate authority
to remedy the prcoblems. When the state ltselfl
causea pollution, the state ghould be subject to
gult.

Without statutory authorization conferring a right of
a private citizen to =sue, when a publlie right is injursd,
only legally empowered authorities may do so, San Antonio
Conservation Soclety v. City of San Antonio, 250 5.,W,2d
2h9, 203 (Tex.Civ.BApp. 195Z, error ref,); National Audubon
Society, Ine. v. Johnacn, supra. When the Leglglature
creates a new or additlonal cause of action, it may con-
gstltutionally authorigze the Attorney General and others to
prosecute such a cause. Smith v, State, 328 S.W.2d 294
{Tex Sup. 1959).

In many polluticn abatement cases under the Bill, the
state may have such s gubgtantial interest that 1t wlill be
a necessgary party to the malntenance of the action, and the
Attorney General or County or Dlstrict Attorney, shall
repreeent the state, such as when the actlion of state offilclals
1g sought to be conirclled, or state actions are attached, or
state land 1= invoclved. WNatlonal Audubon Soc¢lety, Inc. v,
Johnaon, supra, Maud v. Terrell, supra., While the Bill 1=
g11lent on the questicn of procedures and joinder of partiles,
the exlisting procedural statutes and Ruleg of Civil Pro-
cedure will no doubt contrel these questlone and the courts
will have to decide in each case these matters on the issues
Joined and the facts presented. In any event, the citizen
may not sue on behalf of, or as representative of, the state,
for only the County or District Attorney or Attorney General
may represent the state and control its intereste in a law
suit in the district court, Allen v, Fisher, 118 Tex. 38,
95 S.W.2d 731 (1928). |

In this connection, in sults authorized under the Bill,
unless the State 1&g made a party to the proceeding, it will
not be bound by any gudgment rendered in the sulit, See
Lee v. Calvert, 356 S,W,2d 840 (Tex.Civ.App. 1962, error
ref., n.r.e.).

There i3 also another constitutional problem which
arises by reascn of the provisions of Section 5(a) of the
Bill, which fails to refer in ¢lear language the basic
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ingredients or elemente of the causee of action conferred,
nor does the bill specifically tie in with existing air

and water pollution astatutes so as to incorporate them by
reference, ae hereinbelow enumerated. By the statement in
this section as to the nature of particular conduct, it

could be argued that for a defendant to show hig conduct

to bhe valid he muet show that it ig reasonably required for
the promotion of the public health, safety and welfare. If
read literally, the net effect of this section may well place
a crushing burden of proof upon a private defendant, poseibly
to the extent of & violation of the due process clause ¢f the
Fourteenth Amendment, United States Constitutlon, and of
Article I, Section 19, Texas Conetitution. The absolute
terme used to describe the bagis for the cause of action, 1f
. Jiterally applied, may be such as to render the Bill
unconstitutionally vague. However, to uphold its validity,

a court may well interpret the causes of actlon described

to be thoee as arising from & violation of those standards
prescribed by law in other statuter when read in pari

materia to this Act, such as the Texae Water Quality Act,
Article 7621-d-1, Vernon's Civil Statutes; Texas Clean Air
Act, Article 4477-5, Vernon's Civil Statutes; Solid Waate
Dispoeal Act, Article UU4TT7-T7, Vernon's Civil Statutes;
Article 698c, Texas Penal Code, on water pollution; Article
69843, Texas Penal Code, on air pollution, ete. We call thie
to your attention in connection with our coneideration of
possible constitutional defects, '

Furthermore, we are concerned with the constitutional
validity of the caption of the Aet, which reads:

"An Ac¢t relating to suite for declaratory
and equitable relief to protect ailr, water, and
natural rezocurces and the publie¢ trust thereln
from poliution, impairment, and destruction;
and declaring an emergency."

The above meagre provisions raise a serious question of
conetitutionality as to the caption'sa legal sufficiency.
Article III, Section 35, Constitution of Texas, requires that
an act contain no subject not expressed within the title.

The purpoee of thie constituticnal requirement is to require
full and fair notice be given of the new substantive featurep
of the act and to prevent surprise or fraud by means of the
provisione of the bills of which the titles give no intimation
and which might be overlooked and unintentionally adopted. See
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Kelly v, Williams, 346 S.W.2d 434 (Tex.Civ.App. 1961,
error ref. n.r.e.ﬁ.

Insofar ae it fails to glve notice that a2 new and
independent cause of action unknown at common law 1s provided,
conferring standing to sue upon private persons ag well ag
the state, 1tes agencilee and political subdivisions, and all
othere, to enforce the public rightes in the pregervation of
the natural resources of the etate, the caption could de held
to dbe constlitutionally defective. While there are no cases
directly in point ag applled to the subject matter, we
believe it nevertheless pertinent to call your attention to
thie possible constitutional defect at thia time.

- SUMMARY

House Bill 56 418 not unconstitutional
insofar as it authorizes private individguala
to maintain legal actions on behalfl of the
public to enforce public rights under the
gtate pollution laws. Such Bill is rnot
vnconatitutional in permitting private
individuals to sue the state and 1ts agencies
and political subdivisions and to aid pubdblic
officiale where the state or its agencles and
political subdivisione are joined ag a neces-
s@ry party to represent the mtate.in such Co e
action,. :

Constitutional prodlems arise from the
vagueness of the causes of action intended and
not definitely tled ¢¢ & gtandard elther
exprested in the Bill or by reference to other
statutea. The caption of the BLll may aleo be
held to be constitutionally defective for
fallure to glve fair notice of the new and
independent atatutory causes of action created
and unknown at common law.

.

Yq;§l vers truly,

ek (O et
WBORD C, MARTIN
Attatfney General of Texas
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Prepared by Kerns Taylor
Aggistant Attorney General
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