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Opinion No. Mw-84

Dear Mr. Pipkin:

You request an interpretation of certain provisions of chapter 18 of the
Code of Criminal Procedure, which relates to search warrants. When a
justice of the peace, sitting as a magistrate, issues a search warrant
returnable to him, may he require that any subsequent complaint alleging an
offense discovered through the search be filed with him?

A search warrant is a written order issued by a magistrate
commanding a peace officer to seize property and bring it before him. Code
Crim. Proc. art. 18.01. In addition, the officer must arrest and take before
the magistrate any person he is directed to arrest by the warrant. Code
Crim. Proc. art. 18.09. The magistrate, upon the return of a search
warrant, shall try the questions arising upon it, Code Crim. Proc. art. 18.12,
and if satisfied that there was a good ground for issuing the warrant, he shall
deal with the accused as in other cases before an examining court, Code
Crim. Proe, art. 18.14. He shall deliver the record of proceedings before him
to the court having jurisdietion of the case. Code Crim. Proc. art. 18.15,

These provisions state that the warrant shall be returned to the issuing
magistrate and that the initial proceedings shall be held in his court. In
order for the justice of the pemce to conduct an examining trial as a
magistrate, a complaint must have been filed. Mayes v. State, 17 S.W.2d 59
(Tex. Crim. App. 1929); Brown v. State, 118 S.W. 139 (Tex. Crim. App. 1909)
Attorney General Opinion H-1294 (1978); see Code Crim. Proc. arts. 15.04,
15.03, 18.14, 45.01, 45,16, 45.17. The affidavit in support of an arrest made
before the magistrate is a complaint if it charges the commission of an
offense. Code Crim. Proc. art. 15.04; see Code Crim. Proe. art. 15.05
(requisites of complaint). If a search warrant issued by the justice of the
peace also orders an arrest, the affidavit in support may constitute a
complaint. See Code Crim. Proc. art. 18.03.
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Where no complaint is made until after the search warrant is issued, we believe the
officer who executes the warrant need not file the complaint with the issuing magistrate.
The provisions of chapter 18 presume that the examining trial will be held before the
issuing magistrate, but they nowhere require that the complaint be filed with him. The
justice of the peace retains jurisdiction only when the complaint is filed in his court.
Code Crim. Proc. art. 4.16. We do not believe that failure to file the complaint with the
magistrate who issued the search warrant will impair the jurisdiction of the eourt which
does accept the complaint and conduct the examining trial.

SUMMARY

When a justice of the peace, sitting as a magistrate, issues a search
warrant returnable to him, the complaint alleging an offense
discovered through the search need not be filed with him.
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