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Dear Ms. Jandt and Messrs. Moutford and Pipkin:

You have requested our opinion on the, questions 1listed below
relating to procedures used by municipal and justice court judges in
this state in.implementing the provisions of the Texas statute vhich
pernits a. person charged vith a migdemeanor offense related to the

- operation of a motor vehiclt to take a "defensive driving course” or
“"driving safety ‘course” 1u '11{eu of prosecuticn and further court

proceedings arising from the offcacc.

The statute in que-tion. sectiou 143A of arcicle 67016. v. T.C.s..
teads as follocl. '

L.

DISHISSAL Qv GERTAIN_ MISDEMEANQR CHARGES UPON
COMPLETING DRIVING SAFETY COURSE. .

Sec. 143A, (a) When a person 1s charged
with a wlaedemeanor offense under this Act, other
than a violation of Section S0 or 51, committed
while operating a motor vehicle, the court:

(1) 1in its discrecion may defer proceedings
and allow the person 90 days to presenc evidence
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that, subsequent to the alleged act, the person
has . successfully completed a3 defensive driver's
course approved by the Texag Department of Public

Safety or other driving safety course approved by
the court; or

(2) ehall defer proceedings and allow the
person 90 days to present written evidence that,
subsequent to the alleged act, the person has
successfully completed a driving safety course
approved by the court, if:

(A) the person presents to the court an oral
request or written motion to take a course;

(8) the person has & valid 'Iexa- driver's
license or permit; and

{C) the person's driving record as
maintained by the Texas Department of Public
Safety does not indicate successful completion of
a driving safety .course under this suibdivision
within the two years immediately preceding che
date of the alleged offense. ‘

(b) When cthe person complies with che
provisions of Subsection (a) of this section and
‘the evidence presented 1s accepted by the court,
the court shall dismiss the charge. .
When a charge is diu:lued under this uction. the
charge may not be part of the petson's driving
‘record or used for any purpose, but the court
shall report the fact that & person has
succesxfully completed a driving safety course and
the date of completion to the Texas Department of
Public Safety  for 4nclusion 1n the person's
driving record., The court shall note in its
report whether the course was taken under the
procedure  provided by Subdivieion (2} of
Subscecclon (n) of this section for the purpose of
providing information necessary ¢o deteraine

eligibility to take a subsequent course under that
suhdivision,

The questions presented by ybu relating to the interprecation and
implemcntation of this atatute are as follows:

p. 1456
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1. I»s a court (municipal or justice court)
required to give a 90-day deferral for a defendant
to take a defensive driver's course, as provided
in section l43A(a)(2), at any time that a motion
is made by the.defendant to take such a course
{assuming that.the defendant is eligible)?

2. -At whst point, {f .any, in .a misdemeanor
traffic offense proceeding could the judge refuse
a wmotion to allow the defendant to take a
defensive driver's course and have his citation

‘dismissed under article 67014, section 143A(a)(2)?

‘3. May a judge require a defendant to enter
a plea of guilty or nolo contendere before the
judge vill allov the defendant to take a defensive
driver & course under either subsection 1 or 27

4. Hay a judge require the defendant to
present a copy of the Texas Department of Public
Safety's approval of the defensive driver's course
before the judge will allow the 1iandividual to
register for a particular course?

S. May the judge require a defendant to
provide to the court a notarized swvorn statement
attesting to the fact that the defendant has not
compleced a defensive driving course within the.
past two Yyears for the purpose of hlving a
citation dismissed? .

6. What sceps:uay a judge take after the
ninety-day period, vhich the defendant was given
to complete a defensive driving course, if the
defendant did not then supply the court with
vritten evidence that he in fnct did complete the

: course?

7. 1ls .4t unethical for a judge to advise &
party who requests information on the state's
defcnsive driving lav as to the steps nececlnry to
comply ‘with section 143A? -

8. May a Jjudge require the defendant to
personally appear in his court to sstisfy any of
the requitrements sct out 1n - chis act? -
Specifically, after a defendant has ctaken the
defensive driver's course, may a judge demand the
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presentation of the course completion certificate
ln.person or may it be mailed to the court within
the required cime limic?

This office has {n an earlier opinion determined that the statute
in qucstion, section 143JA of arcicle 6701d, V.T.C.S., is
constitutional and cthat 1t does not impermissibly infringe on the
discrecion of a Judge before wvhom a migdemeanor traffic offenee has
been brought. Sce Attorney General Opinion MW-185 (1980). 1In chac
opinion, we stated: .

{Ilc 4s well established that the legislature
may give judges responsibilities which do not
require the exercise of judicilal discretion. See
Jarnagin v. Garrete, 69 S.W.2d S1! (Tex. Civ. App.

= Texarkara. 1934, -vrit ref'd): Koll v. State, 157
5.W.2d 377 (Tex.-Crim. App. - 1941). - A judge may
be assigued ministerial duties, which are duties
prescribed and defined with such precision as to
leave nothing. .to: the exercise of discretion or
Judgment. Jarnsgin- v. Garrett, supra. Once the
defendant complies with the chree conditions under
scction 143A(a) (2),- we believe the court has a
'ninisterial du:y to disniaa the charge.

With recgard to your f€irst question, deferral of a court's
proceedings under section. 14JA(a)(2) 1is mandacory. and the 90-day
-period should run from the date the defendant's written or oral motion
1s granted. Section IAJA(A)(Z) is specific on this point.

Your sccond question addresses the time limits, lf any, within
vhich a defendauc can elect to take the defcnsive driver's course.

The ltatute*_ucc 1ntended by the legislature to provide an

alternative to the prosecution and trial of wmisdemeanor traffic
offenses. The €aption of the enacting act stated: ™{aln Act relating
to a driving safety coursc as -aan altcrnative to prosecution for
certain traffic offenses....” Acts 1979, 66th Leg., ch. 610 ac 1359.
It 1 clear from the statute that once a pereon 13 “charged" with the
offense, the court wmay or. shall (depending on the circumstances)
“defer proceedings™ to allow ‘a- defendant to complete the course and
thereby halt further court proceedings.. We belteve, hovever, that che
logicsl construction of the statute is that once the defendant or his
counscl has announced that he is veady for trial, and once. the trial
(beforc the court or before a jury) has commenced, the option under
section 143A to take the driving course is no longer availsble to the
defendant, and the court may ptoparly refuse a motion by cthe defendeanc
to take the defensive driver's course. By going to trial, the

p. 1458
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defendant has chosen to forego the defensive driving course as an
alternative means to dispose of the charge brought against him.

In ansver to your third question, it would be improper for a
judge to require a defendant to enter a plea of guilty or nolo
contendere before the defendant is allowed to take the defensive
driver's course. 1In enacting section 143A, the legislature clearly
established the completion of a defensive driver's course as an
alternative to court prosecution for minor traffic offenses. The
explicit language of the statute {s that the court "“shall defer
proceedings” (sectfon 143A(a)(2)). It would .be a violation of a
defendant's constitutionsal rights, as well as privileges granted by
the legislature under this statute, for a2 judge to require a defendant
to enter any plea in exchange for exercising cthe ‘option prescribed in
section 143A(a){(2). The statucte clearly wmakes che defendant's
exercise of ‘the section 143A(a)(2) option an alternative to further
court proceedings and eliminates the necessity of entering any plea as
a precondicion. Further, the court can anever force any plea to be
entered by a defendanc; if no plea is encered, the court must enter a
not. guiley plea. Tex. Code Crim. Proc. art. 27.16(a).

In ansver to your fourth question, we have earlier concluded thac
the Texas Department of Public Safety, hereinaftar referred to as the
DPS, has auchority to license all driver training schools, including
those that provide the defensive driver‘s course authorized by section
143A. See Attorney General -Opinion MW-16 (1979). This question asks
vhether a defendant exercising his option hae a burden of proving
beforehand that the defensive driver's:- course to be taken under
gection 143A has been "approved” by the DPS.

The stacute transfers no "such burden to the defendant. In
Attorney General Opinion MW-185 (1980) we interpreted the following
words in section 143A(b): “.,.and the evidence presented 1is accepted
by the court." We stated there: Co '

You suggest that this provision refers to common
lav rules of cvidence and weans that the judge
must admit the evidence presented by a defendant
unlecss there 4{s an objection to it. However,
section 143A(b) uses the term ‘accepted’ rather
_chan  'admicted.' = Moreover, since section
143A(a)(2) - spells out the kind of evidance which
defendant must present, the judge need not rule on
relevency. He need only determina whethar the
evidence conforms to the rvequirenents of section




Ll

Ms. Elfzabeth €. Saadt
Mr. Joha T. Moautiaovd
Mr. Maurice S. Pipkin
Page 6 (W-A?B)

has successfully completed an approved defensive
driving course and accept it 1f in fact 1t
compliies with the statutory requirements,

Thus, following our prior reasoning, we conclude that section
143A does not place any affirmative burden of proof on the defendant
to present to the court proof of completion of the course in 2
specific form, such as written proof from the DPS of its approval of
the course taken. Defensive driving schools customarily provide a
certificate of completion to persons who have successfully completed
the course. A judge. should evaluacte the cvidence of a completed
course presented by defendants on a case-by-case basis. The statute
dues not providc for a judge's prior approval of the course to be
taken.

In answer to your fifth question, we aimilarly find no language
in section 143A which would permic & judge to specifically require
subsission of a notarized sworn statement attesting to the fact that
the defendant has not completed a driving safety course within the
prior two-year period as a precondition to dismissal of chargea.
Subsdctions (A), (B) and (C) of section 143A(a)(2) recite the three
forms of “written evidence" which the defendant must present to prove
compliance with tcthe statute, The judge wmust evaluate on a
case~by-case basis the evidence presented by the defendant that he has
complied with subscctions (A), (B) and (C) of the statute.

, As to question six, the judge may take a number of customary
actions 1if the defendant fails to complete the course within the
. 90-day period and fails. to present such proof to the court., These
include secting the matter for trial, acceptance and filing of failure
cto appear charges, 1ssuing an arrest warrant, or other actions
permitted by lav, as if the defendant had never elected to take the
defensivc driver's course under section I43A.

Ar 'to question seven, it uould not be a violation of judicial
ethics for a judge to advise a defendant of hie option to take the
driving safety course. The right .to take the course has been granted
by the legielature to defendanta in misdemesnor traffic cases, and it
would. not be unethical for a judge to advise a defendant of the
specific stcpu necessary to comply vith the statute.

.With vegard to question cight, we find no language in section
14JA which would permit a. judge to require that a defendant be
physically present in his court personally to present the “written
evidence” of compliance with subsections (A), (B) and (C). Under
current statutes and practice, a defendant can dispore of a
- misdemeanor traffic cictacion without ever personally sppearing in
court., A defendant can enter a plea’ by mail or through his attorney,
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see, Texas Code of Criminal Procsdurs, articles 27,14 and 27.16; the
court can se€t -an appearance bond gs vell as an appeal bond without the
defendant's presence, article 27.14(b); and the defendant can file a
notice of appeal for trial de novo without personally appearing in
court, article 44.13 et. seq. See also Attorney General Opinton
H-1203 (1978) (discussing articles 33,03 and 33.04, Tex. Code Crim.
Proc., the latter of which permits certain trials in misdemeanor cases
in the absence of a defendant).

These statutes demonstrate a policy by the legislature teo permit
" the disposal of minor misdemeanor traffic offense cases in the absence
of the defendant, who {s permitted by these stacuces to appear
personally or by counsel and to conduct some or all of the case by
mail, wichout the inconvi nience of being forced to drive hundreds of

miles across the state to be present during vacrious scates of his
proceeding.

Similarly, we conclude that section 143A does not compel nor
authorize s judge to require the presence of the defendant to "prove
up"” his compliance with the three requirements listed in section
143A(a)(2). “Written evidence"” 1s sufficient under the statute when

the defensive driving conplecion certificate is presented by che
defendant by mail.

SUMNMARY

1. A judge nust permit a defendant to take
the defensive driver's course in every case where
a wotion to take the course is properly made and
vhere the defendant is eligible for the course.

2. The defendsat may exercise his right to
elect to take the defensive driver's course at aay
time prior to commencement of his trial on the
charges brought. 1f he has not done so, the right
to take the driving course as an aslternative to
court proceedings 1s no longer available to him.

3. A judge may not require a defendant to
encer any plea as a precondition to permitting the
defendant to elect to take the defensive driver's
course under section 143A(a)(2).

&. A judge msy not require a defendant who
clects to take the defensive driver's course to
prove to the court beforchand thet the course he
lntends ¢to Cake has been approved by che
Department of Public Safety.

p. l46l
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. 3. A judge has no specific authority under
section l43A to require submissfon of a notarized
swvorn statement by the defendant attesting that he
has not completed another defensive driver's
course within the prior twvo-year period.

6. Where a defendant fails to complete the
defensive driver’s course and fails to comply with
the provisions of section 143A after being granted
permission of court, the court may proceed with
prosecution of the charges as if the defendant had

never elected to or been permitted to take the

course,

7. A judge may advise a defendant of the
specific actions necessary to fulfill the
requirecments of section 143A(a)(2).

8. Section 143A does not permit a judge to
require that a defendant "personally appear in
court to present "written evidence™ of complecion

. of the defensive driver's course.

Very truly yours,

ol

JOHN W. FAINTER, JR. ,
Firat Assistant Attorney General

RICHARD E. GRAY I1I
Executive Assistant Attotney Gcnetal

Prepared by Richard W, Meyer
Assistant Attorney General
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