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Opinion No.

Dear Mf. Wade:

You have requested our opinion as to whether article
V.T.C.S., exempts the state of Texas from paying filing fees in civil

cases filed with district clerks.

Article 3912e provides in pertinent part:

Whether state is exempt
from filing fees under articlc
3912(e), V.T.C.S.

Section 1. No district officer shall be paid
by the State of Texas any fees or commissions for
any service performed by him;... provided... that
the provisions of this Section shall not affect
the payment of costs in civil cases or eminent
domain proceedings by the State....

LI

Sec. 19. Provisions of this Section shall
apply to and control in each county... having a
population in excess of one hundred and ninety...
thousand inhabitants....

(i) Each district, county, and precinct
officer who shall be compensated on a salary basis
shall continue to charge for the benefit of the
Officers' Salary Fund of his office provided for
in this Section, all feces and commissions which he
is now or hereafter may be authorized to charge
against and collect from the State of Texas for
services performed by him in civil proceedings....
(Emphasis added).
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In Attorney General Opinion WW-628 (1959), this office observed
that:

Tt 1is noted that the prohibitions contained
in Sections 1 and 3 of Article 3912e... concerning
the payment of fees or commissions by the State do
not apply to the payment of costs in c¢ivil cases
by rthe State where the fees earned constitute a
part of the cost assessed against the State in a
particular case. Therefore, such cost must be
paid by the State as provided by law rather than
as a fee to the individual officer. (Emphasis

added).
oo algo Atterney General Opindons M-124 (1967); WW-ASR (1930 W.-30F
(1958); C-807 (1939). Compare Attorney General Opinion M-168 (1967

({iling fees in criminal cases).

To answer your question, we must determine whether the filing
fees te which you refer constitute "costs" of c¢ivil cases within the
meaning of section 1 of article 3912e. If the fees do, the state of
Texas is not exempt from liability for payment of such fees. Attorney
General Opinion WW-628 (1959).

Article 3927, V.T.C.S., provides, in pertinent part, that:

The clerks of the district courts shall
receive the following fees for their services:

For each suit filed, 1ncluding appeals from
lnfErior COUI’tS R E R E R N EE R R RN NS s $ZJ-O{J

In Phillips v, Wertz, 57% S.W.2d4 279 (Tex. Civ. App. - Dallas
1976, writ ref'd n.r.e.), the court stated as follows:

The general rule in Texas is that expenses
incurred in prosecuting or defending a suit are
not recoverable as costs or damages uniess
recovery for such items is expressly provided tor
by statute or is recoverable under equitable
principles.... [Article 3927] 1lists the items
that the district clerk shall tax as costs....
(Emphasis added).

The court concluded that because certified copies of decds are not

among the items enumerated in articles 3927 or 3927b (since repealed),
the costs involved 1In obtaining such coplies could not be taxed as
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"costs" against the appellees in that case. See also Attorney General
Opinion MW-308 (198l) (fee for recording abstract of judgment 1in
county records not among costs to be taxed on initial filing of
delinquent tax suit),.

Unlike the fee involved in the Phillips case, filing fees are
among the items listed in article 3927 which may be taxed as costs,
We believe it follows, therefore, that such fees constitute "costs"
within the meaning of section 1 of article 3912e. The state of Texas
is therefore not exempt from liability for payment of such fees in
civil cases filed with district clerks.

We heve not overlooked article 3527a, V.T.C.S.. which providee
that:

fArticle 3927) shall not be construed as zmending
or repealing any existing 1law concerning the
exemption of the State of Texas or any political
subdivision of the State of Texas from 1liability
for costs or deposits therefor.

This statute refers to laws which specifically exempt the state from
liability for payment of certain costs. See, e.g., V.T.C.S. art. 7297
(state exempt from payment of coats "growing out of" suit to recover
delinquent taxes); see Prop. Tax Code §33.49, Article 3912e 1is not
such a statute. It does not exempt the state from liability for
payment of "costs in civil cases."

SUMMARY

Article 3912e, V.T.C.S., does not exempt the
state of Texas from having to pay filing fees in
civil cases filed with district clerks.

Very truly yours,

2L

MARK WHITE
Attorney General of Texas.

JOHN W. FAINTER, JR.
First Assistant Attorney General

RTICHARD E. GRAY III
Executive Assistant Attorney General

Prepared by Jon Bible
Assistant Attorney General
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