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Opinion No. JM~357

County clerk's duties pursuant
to House Bill No. 385, 69th legisla-~
ture, 1985, codified as Business and
Commerce Code, sections 17.81 through
17.93, which regulates going-out-of-
business sales

Dear Mr. Driscoll:

You ask several questions about a county clerk's duties under a
recent law that regulates going-out-of-business sales. H.B. No. 385,
Acts 1985, 69th Leg., ch, 172, at 920 (to be codified as Bus, & Comm.
Code, §§17.81 through 17.93). Under the new law anyone who represents
that a sale is in anticipation of the termination of a business must
file various inventories and obtain a permit in order to conduct the
sale. A person wlho intends to conduct such a sale must first file an
original inventory with the county clerk of the applicable county.
Id. $17.83. The filing fee for the original inventory is $20. Id.
After the originzl inventory is filed, the clerk must issue a sale
permit. Id. §17 .84, For each 30-day period during the sale the
permit-holder must. file a sale inventory, and within 30 days after the
end of the sale, he must file a final inventory. Id. §§17.86, 17.87.

In your request letter and in subsequent correspondence you ask
the following questions regarding House Bill Wo. 385: (1) what
information should be included in the permit issued by the county
clerk; (2) may the county clerk charge a fee each time an inventory is
filed as well as & fee for issuance of the permit; (3) how long must
the county clerk retain the inventories and where should they be kept.

House Bill No, 385 contains the following language in regard to
the permit to be jssued by the county clerk:

(a) After receiving an original inventory, the
county clerk shall issue to the applicant a permit
for a golng out of business sale. The permit is

valid for 120 days after the day that it is issued
and is rot renewable.
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(b) The permit. holder must post the permit in
a conspicuous pla:e at the location of the going
out of business s:zle.

(¢) Before advertising a going out of business
sale, the permit holder shall deliver a copy of
the permit to the person publishing or broad-
casting the advertisement.

1d. §17.84. The legislature did not specify the form or the content
of the permit, but it obviously intended that someone who sees a
permit should realize that the person conducting the sale is subject
to a law that regulates going-out-of-business sales. In order to be
useful, then, the permit should contain at 1least the following
information: the name and address of the person to whom it was issued,
the location of the sale, the date on which the permit was 1ssued and
the date on which the permit expires, the fact that the permit is not
renewable, and the fact that the sale is governed by House Bill No.
385, A county clerk may cxercise some discretion in designing the
permits, In doing so, however, he should bear in mind the purpose of
the permit.

The original inventory £iled with a county clerk must be
accompanied by a $20 filing Iee. Although House Bill No. 385 requires
the filing of subsequent irventories with the county clerk and the
issuance of a permit by the county clerk, it does not set any other
fees to be charged by the county clerk. You suggest that the $20 fee
is for the filing of the criginal inventory only and that a clerk's
authority to charge addit:onal fees for the permit and subsequent
inventories is to be found in article 3930(10), V.T.C.S., which
authorizes and requires comty clerks to charge reasonable fees for
"such other duties prescrited, authorized, and/or permitted by the
Legislature for which no fee is set by this Act.”

First, it is important to note that although article 3930(10)
allows a clerk to charge r:zasonable fees for duties for which no fee
is set "by this Act," that language does not permit a clerk to ignore
fees set by other statutes, Rather, when another statute sets a fee
to be charged for a service rendered by a county clerk, the fee set is
a legislative determination of what is a reasonable fee for the
services rendered. A clerk may not disregard that determination. See
Attorney General Opinion MW-452 (1982).

In our opinion the legislature intended the $20 fee paid at the
time the original inventory 1is filed to cover all the services
rendered by the clerk contemplated by House Bill No. 385. The fact
alone that the statute makes no mention of any fee other than the $20
fee to be collected the first time the clerk renders any service to an
applicant suggests that the legislature intended the $20 fee to be the
only fee for services reniered by a county clerk pursuant to House
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Bill No. 385. Also, the amount of the fee set in House Bill No. 385,
by comparison to the filing fee in the prior statute on the subject,
indicates that the legislature intended it to be the only fee. The
prior law governing going-ocut-of-business sales required an applicant
to file an inventory "together with a filing fee of $2" with the city
or county tax assessor or collector in order to obtain a sale permit.
At the expiration of 120 days the permit~holder could obtain a renewal
permit by filing another fuventory and paying a "renewal fee" of two
dollars. Acts 1967, 60th Leg., ch. 434, at 1004 (codified at art.
9011, V.T.C.S.; repealed by H.B. No. 385). The prior law required
neither sales inventories nor a final inventory. Under that law each
$2 fee was a charge for the filing of one inventory and the issuance
of one permit. The increase in the filing fee from $2 for filing one
inventory and the issuance of one permit by a tax assessor under the
prior law to $20 for similar but expanded service by county clerks
under the new law indicates that the legislature took into account the
numerous filings required under the pew law and the burden those
filings would place on couniy clerks and that the $20 fee was intended
to cover all services rendered by a clerk pursuant to House Bill No.
385. This one-time fee is analagous to the initial fee paid to cover
various services rendered by the clerk 1in court proceedings. See,
e.g., V.T.C.S. art. 3930(5}(B)}(1)(a)(4) (setting 1initial fees for
various probate matters); se2 also Rodeheaver v. Aldridge, 601 S.W.2d
51, 54, (Tex. Civ. App. - Houston |[lst Dist.] 1980, writ ref'd
p.r.e.}., "Thus, the statutory fee is, in effect, an advance payment
for the cost of services which have not been rendered at the time the
fee 1is collected." 1Id. Furthermore, fee statutes are strictly
construed, and fees are not permitted by implication." Attorney
General Opinion JM-346 (1985) (see cases cited therein).

Finally you ask how long the county clerk must retain the inven-~
tories and where the inventories should be kept. House Bill No. 385
makes no provision for the destruction or return of the inventories.
Cf. Bus. & Comm, Code §36.14 (provides for the withdrawal of assumed
pame certificates from the records of the county clerk). Thus, the
county clerk must retain the inventories unless they are microfilmed
in accordance with article .9%41(a), V.T.C.S.

From our correspondence with you we understand that you are
referring to the seven clasices of records set out in article 1941(a)
when you ask where the inventories must be kept. The decision to put
public records on microfils. in accordance with article 1941(a) 1s in
the sole discretion of the county clerk. If a2 clerk chooses to do so,
however, he must organize the records according to the seven classes
listed in article 1941(a), section 2(b). Because inventories filed
pursuant to House Bill Wo. 385 do not £it into any of the other
classes listed, they should be recorded in the class for miscellaneous
records, which is known as "Official Public Records of Governmental,
Business and Persomal Matte:s." V.T.C.S. art. 1941{a), §2(B)Y(7).
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SUMMARY

The legislature did not prescribe a specific
form for the pernit to be issued pursuant to House
Bill No. 385. The form of the permit should make
clear that a person conducting a going-out-of-
business sale 1s subject to House Bill No. 385.
The $20 fee covers all services of the clerk
required by House Bill No. 385. The county clerk
must retain the inventories unless they are
microfilmed in uccordance with article 1941(a),
V.T.C.S8. 1If the inventorles are microfilmed, they
should be put in the class for miscellaneous
records. V.T.C.%. art. 1941{a), §2(b)(7).
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