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Opinion Wo. JIM-390

Dear Mr. Simmons:

You have asked our opinion regarding the constitutionality of
certain parts of 31 local law affecting Limestone County. Acts 1947,
59th Leg., ch. 53, at 72, You have asked about the constitutionality
of the following provisions: (1) the prohibition in section 17 on the
creation of any incebtedness against the county road and bridge fund;
(2) the establishment in section 17 of civil and criminal penalcies
for members of th: Limestone County commissioners court who vote for
the creation of any such debt; and (3) the creation of the "office" of
county engineer of Limestone County in sections 3 through 17. The
provisions you ask about are "local laws" since they apply exclusively
to Limestone County. City of Fort Worth v. Bobbitt, 36 S.W.2d 470
(Tex., Comm. App. 1931, opinion adopted).

The Texas Ccnstitution provides that the legislature may not
enact any local law regulating the affairs of counties. Tex. Const.
art, III, §56. Article III, section 56, also provides that the
legislature may nct pass any local law "[aluthorizing the laying out,
opening, altering or maintaining of roads, highways, streets or
alleys.” The lat:ier prohibition, however, was nullified by an 18%0
amendment to the Texas Constitution providing that "the legislature
may pass local laws for the wmaintenance of the public roads and
highways, without the local notice required for special or local
laws." Tex. Const. art. VIII, §9. See Austin Bros. v. Patton, 288
S.¥W. 182, 187 (Tex. Comm. App. 1926, judgmt adopted) (refers to the
nullifying effect of article VIII, section 9, on article III, section
56)., See also Dallas County v. Plowman, 91 S.W. 221 (Tex. 1906)
(holding that "meéintenance' in article VIII, section 9, includes
laying out and construction of roads). Your question is whether the
cited provisions of the Limestone County law represent
unconstitutional attempts to regulate county affairs or whether they
come within the scope of article VIII, section 9, and are therefore
constitutional,
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The caption to the lLimestone County law states that the act
creates "a more efficient road system for Limestone County." Simply
designating a local law a "road law," however, is not enough to insure
jts constitutionality. The courts have found unconstitutional certain
local laws that purport -0 be road laws. See, e.g., Altgelt v,
Gutzeit, 201 S.W. 400 (Tex. 1918); Austin Bros. v. Patton, 288 S.W.
182 (Tex. Comm. App. 1926, judgmt adopted).

The decision in Austin Bros. provides the answer to your first
two questions. In that case the court considered the constitu-
tionality of a local law for Houston County regarding the appropria-
tion and expenditure of funds paid into the road and bridge fund. The
court rejected arguments thiat the provisions were within the scope of
article VIII, section 9, and held that they were therefore unconstitu-
tional regulations of county affairs. In explaining the scope of
article VIII, section 9, the court wrote:

The authority to enact speclal road laws generally
and without limitation would carry with it the
right to regulate the affairs of the county in all
such matters as might be necessarily and appro-
priately connected with or subsidiary to the
object of such general power to pass local or
speclal road lawsi. But, as pointed out above, no
authority to enuact local or special road laws
generally and without limitation is authorized by
the Constitution. It authorizes the Legislature
to pase local road laws for a restricted purpose
-- the maintenance of the public roads and high-
ways. As shown above, our Supreme Court has held
that the words, 'the wmaintenance of public roads,'
include the laying out, opening, and construction
of new roads. Therefore the authority conferred
by the constitutional amendment carries with it
the right to regulate the affairs of the county
only in such r2spects as are necessarily and
appropriately connected with or Incidental and
subsidiary to the object of such limited power ——
the maintenance, including the laying out, opening
and construction of public roads. It does not
authorize the subtraction, by local or special
laws, of powers :rom county commissioners and the
commissioners' c¢ourt conferred by general laws.
It does not auttorize a change in the financial
system of counties fixed by general laws. It does
not authorize the creation of offices and the
clothing of those officers with functions already
performed by existing officers as provided for by
general laws. Yone of these are incidental or
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necessary to the maintenance, laying out, opening,
and construction of roads. It merely authorizes
the application of the fipancial svetem and the
governmental machinery already existing to the
action authorizec. thereby. (Emphasis added).

Austin Bros. v. Patton, 28t S.W. at 188.

Austin Bros. makes clear that the legislature may not invoke
article V111, section 9, tc withdraw from a particular county a method
of financing county affairs that is conferred by general law. TFor
example, counties may issue bonds for the construction, maintenance,
and operation of roads. V.T,C.S. art. 6702-1, §4.411(b). See also
Tex. Counst. art. III, 1§52, Bonds issued by a county create
indebtadness. See White v. Pickett, 355 S.W.2d 848 (Tex. Civ. App. -
San Antonio 1962, writ ref'd n.r.e.). Article VIII, section 9, does
not authorize local laws that would remove a county's authority to
issue road bonds. Thus, to the extent that the general laws permit
counties to create indebtecness against theilr road and bridge funds, a
local law taking that power away from a particular county is constitu-
tionally impermissible. Tterefore, the prohibition on the creation of
indebtedness in the Limestone County law 1is unconstitutional insofar
as it would nullify any authority Limestone County has under the
general laws to create indebtedness against the road and bridge found.

It follows, then, that county commissioners cannot be subjected
to civil and criminal penalties for voting to do something that they
are authorized to do under the general laws. Moreover, we do not
perceive how such penalties have any but the most remote connection
with the construction and paintenance of roads.

Your third question is whether the creation of the "office” of
county engineer of Limestore County is constitutional. 1In a 1922 case
the Commission of Appeals considered a local law enacted in 1819 to

"create a more efficient road system for Limestone County." Commis-
sioners Court of Limestone County v. Garrett, 236 S.W, 970 (Tex. Comm.
App. 1922, judgmt adopted). That act provided for the election of
citizen members to the board of road commissioners in Limestone County
and conferred on thcose menbers certain sovereign powers. The court
held that the law violatad the comstitutional prohibition against
local laws creating offices. 236 S.W. at 973, See Tex. Const. art.
11T, §56. The court rejected the argument that article VIII, secticn
9, authorized the law as a local law concerning the maintenance of
public roads. 236 S.W. at 975. See also Austin Bros. v. Patton, 288
S.W. at 188; Anderson v. Houts, 240 S.W. 647 (Tex. Civ. App. - San
Antonio 1922, no writ).

In a 1952 case, the Dallas Court of Civil Appeals considered the
constitutionality of a local law for Dallas County that created the
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"office" of county road engineer. Hill v. Sterrett, 252 S.W.2d 766
(Tex. Civ. App. - Dallas 1952, writ ref'd n.r.e}). The court concluded
that although the law purported to create an office, the county road
engineer was 1n fact only an employee who had no sovereign or dis-
cretionary powers and who was under the control of the county
commissioners' court. Id. at 769-70, Therefore, the law did not
violate the constitutional prohibition against local laws creating
offices.

The Limestone County law in 1ssue creates the position and sets
out the duties of the Limestone County Engineer. Courts favor the
validity of a statute and, 1f possible, construe a statute so that it
is in harmony with the constitution, Commissioners Court of Limestone
County v. Garrett, 236 S.W. at 975. Therefore, we think that a court
would read this part of the 1950 Limestone County statute to be
constitutional. See Attorney General Opinion V-1315 (1951) (regardirng
the severability of a local law).

SUMMARY

The provisions of Acts 1947, Fiftieth Legis-
lature, chapter 53, at page 72, that prohibit the
creating of indebtedness against the county road
and bridge fund of Limestone County and create
civil and criminal penalties for wmembers of the
Limestone County Commissioners Ceourt who vote to
create such indebtedness are constitutionmally
impermissible local laws insofar as they subtract
from powers grarted by the general laws. Acts
1947, 50th Leg., ch. 53, at 72.

The provisions of the Limestone County law that
establish the ©position of Limestone County
Engineer provide for an employee who is under the
supervision and control of the county commis-
sloners court. Therefore, those provisions are
constitutional.

Very Jtruly your

Aa

JIM MATTOX
Attorney General of Texas

JACK HIGHTOWER
First Assistant Attorney General
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Special Assistant Attorney General
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