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Montgomery County Courthouse Re: Proper custodian of re-
Conroe, Texas 7301 cognizances and bail bonds

collected by a municipal judge
prior to forfeitures

Dear Mr. Keeshan.

You ask about the disposirion of money received as a bail bond by
a municipal judge. You want to know who 1is the proper custodian of a
cash bond before forfeiture.

The city of Patton Village argues that a cash bond should be
deposited with the city treasurer. The city bases its argument on
article 1001, V,T.C.S., which provides:

The treasurer shall give bond in favor of the
city in such amount, and in such form as the cirty
ctouncil may require, with sufficient security to
be apgroved by the city council, conditioned for
the fzithful discharge of his duties. He shall
receive and securely keep all moneys belonging to
the city, and meke all payments for the same upon
the order of the mayor, attested by the secretary
under the seal of the corporation. No order shall
be paid unless the sald order shall show upon its
face that the city council has directed its
issuance, snd for what purpose. He shall render a
full and correct statement. of his receipts and
payments to the city council, at their first
regular meeting Iin every quarter and whensoever,
at other times, he may be required by them so to
do. te shall do and perform such other acts and
duties as the city council may require. He shall
receive such compensation as the c¢ity council
shall fix. (Emphasis added).

A municipal judse, on the other hand, argues that the disposition of a

cash bond deposited with the court is governed by article 17.02 of the
Code of Criminal Procedure.
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The rules set out in the Code of Criminal Procedure regarding
bail are applicable in all instances in which bail is taken of a
person accused of an offense, Code Crim. Proc. art. 17.38. The Code
of Criminal Procedure provides that upon executjon of a bail bond a
defendant may deposit "with the custodian of funds of the court im
which the prosecution 1s pending current money of the United States in
the amount of the bond" :nstead of havipng sureties sign the bond.

Code Crim. Proc. art. 17.02. Therefore, article 17.02 controls the
disposition of any bond.

Although article 1001 does not control this question, we do think
that the city treasurer cculd be made the custodian of funds for the
municipal court, We find no statute that designates the custodian of
funds for a municipal cour:. There i{s a statute, however, that allows
the governing body of 1 city to adopt "rules and regulatioms
concerning the practice and procedure"” in a municipal court. Code
Crim. Proc. art. 45.06. We think that this statute grantes a city
broad encugh power to designate who shall act as custodian of the
funds for the municipal court., We note, though, that the custodian of
the funds is not free to dispose of the money. The money does not
belong to the city. It must be returned to the defendant upon his

compliance with the conditions of his bond. Code Crim. Proc. art.
17.02.

SUMMARY

The custodian of funds for the wmunicipal court
is the proper cistodian for funds recaived by the
municipal court to be held as a bail bond. The

governing body of a city has authority to
designate the custodian of funds for a municipal
court pursuant o article 45.06 of the Code of
Criminal Procedure.

Veryjtruly yours

-

JIM MATTOX
Attorney General of Texas

JACK HIGHTOWER
First Assistant Attorney General

MARY KELLER
Executive Assistant Attormey General
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ROBERT GRAY
Special Assistant Attorney General

RICK GILPIN
Chairman, Opinion Committie

Prepared by Sarah Woelk
Assistant Attorney Genera..
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