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Re: Compensatory time end/or over-

time pay for state employees after
April 15, 1986

Dear Mr. Alwin:

You ask:!

What does the lavw require in regard to & state

employee's receipt of compensatory time off or
premium overtime pay for overtime e2rned on or
after April 15, 19867

Your letter focuses on the United States Supreme Court's decision in
Garcia v, San Antonio Metropollitan Trensit Authoritv, 105 S.Ct. 1005,
___U.s. __ (1985), oo the Fair Labor Standards Amendments of 985,
Pub.L. 99-150, __ _ Stat. ___ (1985), and on section 2f of article V of
the current General Appropriations Act, Acts 1985, 69th Leg., ch. 980,
at 7759, A bricef history of the applicability of the Fair Labor
Standards Act to the states is necessary to an understanding of the
Garcia case, theee recent amendments, and how they affect section 2f,
The smendments becowe effective cn April 15, 1986,

The Fair Labor Standards Act of 1938, 29 U.S.C., §201 et seq.
[hereinafter FLSA), requires employers that are covered by the act to
pay their employces a miniwmwum hourly wage, see §206, and to pay them
at ope and cne-hulf times their regular rete of pay for hours worked
in excess of fcrty during s workweek. See $207. As originally
enscted, the FLSiL of 1938 epecifically excluded the states and their
polirical subdivisions from 1ts provisions. See 29 TU.S.C. §203(4)
(1940 ed.); (50 Stat. 1060). BPeginning in 1961, Congress enacted a
stries of amendments which extended the coverage of the act to certain
types of public employees. See Fair Labor Standards Amendments of
1961, §§2(c), 9, 75 Stat, 65, 71; Fair Labor Standards Amendments of
1966, $§102(a), (b), 80 Stat. 831; §206(c), 80 Stat. 836. 1In 1974,
Congress again broadened the coverage of the act by defining
"employer" to in:lude a "public agency." Pair Labor Standards Amend-
wents of 1974, $21(b), 88 Stat. 68. Consequently, by early 1985, the
act's minimum wige and overtime provisions extended to almost all

employees of .the states and their political subdivisions. See Garcia
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v. Sun Antonio Metropolitar ‘[ransit Authority, eupra. After 1974, but
prior to smendment in 1985, the act contsined only the general evemp-
tion for executive, aduinistrative or professicnal personnel, see
§213(a)(1), and at exemption for elected officeholders and certain of
their employees. See §203(e)(2)(C).

The Fair Labor Staundarie Amendments of 1985, Pub.L. 99-150, were
enacted in response to the Upited States Supreme Court's decision in
Gercia. The Garcia case 1s the most Tecent of a series of significant
cases which addressed the constitutiomality of applying the FLSA to
the states. The combined eifect of the amendments which were enacted
in the 1960's was initially upheld in Maryland v, Wirtz, 392 U.S. 183
(1968)., Cougress relied ¢n the Wirtz case when 1t expanded the
coverage of the act in 1974 to include most public employees. H.R.
Rep. NFo. 93-913, 934 Cong., 2d Sess. & (1974). The 1974 amendments,
however, triggered & challenge which resulted in 8 severe limitation
on the extent to which the act could be applied to the states. See
National league of Cities v, Usery, 426 U.S, 833 (1976). In Natiopal
League of Cities v. Usery, the Supreme Court held that the Coummerce
Clause of the United States Conmstitution does rot empover Congress to

epply the minimom wage and overtime provisione of the FLSA to the
states

insofar a6 . . . [they] operste to directly dis-
place the Staces’ freedom to structure integral

operations in areas of traditiorel governmentsal
functions, . . .

§26 G.S. at 852. Responding to the National League of Cities case,
the United States Department of Labor promslgated regulatiors
providing that it would pot enforce the minimum vage and overtime
provigions of the act agsinst a state or political subdivision unless
notice had first been givea that the activities in question were not

integral operations in arcas of traditional goverrmental functicns.
29 C.F.R, §775.2(b) (1984).

In Garcia, the Suprene Court reversed its decision in Xatrional
League of Cities. Like tha National League of Citier case, the Garcia

decision was the result of & sharply divided court. In a 5-4
decision, the Court rejected,

as uneound in principle end uvnworkable 4in prac-
tice, & rule of stete immunity from federal
regulation that turcs on a judicial eppraissl of
whether a partlcular goveromental function de
'integral’ or 'traditional.’

105 §.Ct. at 1016, The Court held that the FLSA, as applied to the
San Antonio Metropolitan Trapmsit Authority, does not violate staote
sovereignty. The Court remsoned broadly that ouce a power is found to
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be delegated to the federal government by the Constitution, exercise
of chat specific power by the states cannct be protected by usipg the

Tenth Amendment or judicislly created limitatione &5 affirmative state
ehields to federal action.

The primary impact of the Garcis decision was the rtemoval of the
constitutional shield which had protected states and localities from
potentially burdensome federal legislation enacted urder Congresg'
Cormerce Clause povers. (Consequently, under Garcia the potential
impact of existing or proposed federal legislatiop and regulations on
the states and localities hecome no longer a constitutional issue. It

became a policy matter to e resolved in the course of the legislative
process, 105 §.Ct. at 102()--21.

When the Garcia decision was handed down, the FLSA minimum wage
and overtime provisions extended to virtually all employece of the
states and their political subdivisions. Although Carcie dealt with a
transit autherity, the broad langusge ewployed and the express over-
ruling of the National Leapue of Cities case indicated that these
provisions of the act wer: to be applied to the state and municipal
employees which Congress irntended to include when it passed the 1974
amendments. Under that reading, once an individuzl fzlls within the
cstegory of covered employees, the employees can be excluded from
application of the act ouly 4f they are covered by an exception
clause. See Ososky v. Wick, 704 F.24 1264, 1268 (U.C. Cir. 1982),
The Fair Labor Stendards Amendments of 1985 created new exceptions for
public employees. You ure concermed about the effect of these
amendments on the current Appropriations Act,

Section 2f of article V of the current Appropriations Act con-
taics two riders enacted {n response to these changes in the law and
in apticipation of amenduments by Congress to the FLSA. Acts 1985,

69th Leg., ch. 980, at 7759-7760. Section 2f provides, 3in pertinent
part:

f. OVERTIME. (1) Employees Subject to FLSA.
An employee who is subject to overtime provisiocns
of the Fair Labcr Stsndards Act of 1938, 29 U.S.C.
Secs. 201 et seq., (FLSA) is entitled to compensa-
tion for overtinme as provided by this subdivision.

An ewployee who is required to work hours ip
excess of 40 hours in a wvorkweek 1s entitled to
compensation for the excess hours eirther by:

(A) the agency allowing (or requiring) the
employee to take compensatory time off during
the same pay period, at the rate of 1-1/2 hours
off for each hour of overtime; or
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(B) st the discretion of the employing
agency, in cases it which grancing compensatoery
time off is impractical, the employec receiving
pay for the overtime at the rate equsl to 1-1/2
times the empl.oyee's regular rate of pay.

. « ¢ &

(4) Contingency Provision. 1f state
employees are excluded geperally from cthe
applicaticn of the FLSA as & result of & court
decision or etatutory change, this subdivieion
governs overtlme pay and compensztery leave.

A regular, full-time employee who is re-
quired to work hours in erxcess of the standard
workweek esteplished for the positicn in accor-
dance with tlte applicable statutes is entitled
to compenation for the excess hours either by:

(A) the agency allowing (or reguiring) the
ciployee to take equivslent compensatory time

off during the 12-wocth period followipg the
end of the workweek; or

(B) at the discretion of the employing
sgency, in csses in vhich granting compensatory
time off 1s impractical, the erplovee receivirg
pay for the cvertime at the rate of 1-1/2 times

the employee's regular rate of pasy. (Emphasis
added) .

The primary difference beiveen these two subsections involves tte time
period during which compensatory time off must be taken.

Section 2£(1l) applics to employees subject to the FLSA vhile
section 2f(4) applies “[1)f state employees are excluded generally
from the application of the FLEA as & result of a ccurt decisicen or
statutory change. . . ." As indicated in the discuseion sbove, the
Garcia decision was the result of a sharply divided court. The Texas
Legislature prepared for the possibility that the decision could be
reconsidered. Because of the significarnce of the controversy
surrounding the decision, the Texas legislature also prepared for the
possibility that Congrees would address the question through the
legislative process -~ the solution suppested in the Garcia case. It
i clesr that section 21(4) was intended to respond to legislative
changes in the FISA. The problem 4is that Congress rescted to the
Garcias case in a wvay thet the language of section 2f(4) does not
anticipate. Section 2f(4) applies only "[1]f state employees are
excluded generally from the application of the FLSA. . . ."
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The 1985 aumendments to the FLSA do not totally erclude the
employees cf & public agency; rother, they specify that a public
agency may provide compensatory time off in lieu of overtime ccmpensa-
tion payments in certain circumstsuces. Pub.L., 99-150, §2 (te be
codified as 29 U.5.C. §207(0)). The time off is pot limited to the
same pay period. The amendments also provide limited exemptions for
three special situations: (1) special detail work for fire protection
and lav enforcement, (2) occasionel or sporadic employment, and (3)
gpubstitution. Pub.L. 99-15), §3 (to be codified 26 29 U.S.C. $2C7(p)).
Pub.L. 99-150, $§4 (to be codified as 29 U.S.C. §203(e)). Your concerr,
however, focuses ¢n the (jeneral applicability of the time off pro-
visions rather than with the special exceptions. The 1985 amendnents
create a8 corditional exception for public employees from the cvertime
provisions of the FLSA. The issue to be resolved is whether this 1= &
"general exclusicp" within the meaning and intent of subeection 2£(4).

Although there are certain aspects of secticon 2f(4) which weigh
against finding that it was iotended to apply to the new amendments,
these considerations are not compelling. Sectionm Zf(4)(A) suthorizes
& state agency to allow or require an "employee to take equivelert
cowpensatory time off during the 12-month periocd following the end of
the workweek." (Ewphasis added). The 1985 amendments do uwot
suthorize "equivelent" coupepsatory time off., Théy require tipe cff
"at a rtate not lees ther one and cne-hslf hours for esch btour of
employment for "which overtine corpensstion 1s required by this
section." Pub.L, 99-150, §$2(a){(1) (to be codified as 29 U.S.C.
§207 (o) (1)), Section 2{(4)(E} grants the enmployicg agency the
discretion, in cases in which granting compensatory time off 1is
impracticsl, to pay the enployee for overtime atr the rate of ore and
ore-half times the employce's regular rate of pay. It does not scem
likely that the legislature intended to grent state agencies the dis-
cretion to choose between giving equzl time off and time and cne~half
pay. Thue, the term "equivalent" in section 2£(4)(A) need not be 1ead
ae a linit op time off to one hour of leave for ome hour of overtime.

The legislature 4ntended subsection 2£(4) to spply if Congress
enacted legislation excluiling state employees; they did not have the
benefit of knowing exactly what that 1legislation would provide.
Accordingly, state agenciles msy sllow or require employees to teke
time off during the 12-morth period following the end of the workweek,

but the time c¢ff wust be 8t a rate of not less than one and one-half
hours for cach hour of overtime.

In contrast, section 2f(1) authorizes an agency to allow or
Tequire 1ts employees "to take compensatory time off during the gsame
pey period, at the rate of 1-1/2 hours off for each hour of overtime.'
(Ewphasis added). This requirement was included only in an effort to
comply with the ¥LSA as 1t existed when GCarcia wvas decided last
spring. Court interpretations of the TLEA 1indicate that the act
allowed compensatory time off in licu of pavyment only 1f time off was

p. 2176



Mr. lavrence F. Alwin - Page 6 (IM-475)

granted during the seme pav period. See Dunlop v, New ersey, 522
F.2d4 504, 511 (3d Cir. 1975), vacated and remanded for comsideration
of National League of Cities sub nom New Jersey v. Usery, 427 U.S. 909
(1976). The 1985 amendwents do not contain this rcquirement. Thus,
the requirement that cvertime time off be taken during the same rpay

period is inconsistent both with the 1985 amendments and with the
legislative inteut behind secticn 2£{4),

By enacting section 2f(1), the Texas Legislature has clearly
evidenced the intent to comply with the FLSA. For example, the Jsgst
paragraph of section 2f(1) indicates simply that exceptions to the
workweek overtime calculat:ions for certein categories of ermployees
"shall be made in accordarce with the FLSA." Py enacting the slter-
pate section, section 2f(4), however, the legislature iust &s clesrly
expressed the intent that state agencies be able to take advantage of
exclusicns granted by Cougress. Thus, neither section 1is strictly
enforceable. Nevertheless, sections 2f(1)(A) and 2£(4){A), when taken
together, express a stste poiicy thst state agencivs have sufficient
euthority to comply with end to take advantage of the exclusions to
the FLSA enacted in 1985, State agencies way therefore ellow or
require an ewmplovee to take time off, at the rate of one and one-hLialf

hours for each hour of overtime, during the 12-month period following
the end of the workweek,

STMMARY

The legislative intent behind sections 2f(1)(A)
and 2f(4}(A) of article V of the current Generzl
Appropriations Act, Acts 1985, 69th leg., ch. 980,
when talen teogether, express & state policy that
state agencies have sufficiect authority to comply
with and to take zdvantage of the exclusiors to
the Fair Labor Standards Act enacted in 198S.
Accordingly, state agencies may allew or reguire
an employee to take time off, at the rate of one
and one-half hours for each hour of overtime,

during the l2-month period following the erd of
the workweek.

Veryj truly your

AN
JIKM MATTOZX
Attorney General of Texas
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JACY RICHTOWER
First Assistant Attorney Ceneral

MARY KFELLER
Executive Assistant Attorney General

ROBERT GRAY
Special Assistant Attoruey General

RICK GILPIN
Chairman, Opinion Committee

Prepared by Jennifer Riggs
Assistant Attorney General
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