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DearRep~veTlm~n: 

Letter Opinion No. 94-045 

Be: wbuberm~gatorfortbeHanis 
countydistriotattomeyisdigiieto6elveas 
a trustee of the North Forest Independent 
SchoolDktrict (IW 26083) 

We first consider whuher the hw@ator would nui a&d of the Texas 
Constitutions probiions against dual-office bokling by 8aving as both a Iianis County 
districtattomeyinvcstigatorandatrustee. ArtideJM,section4OoftheTexas 
Constitution gendly provides that “[n]o person shall hold or cxerch attllesametimq 
morethanonech40lEce0funol~.” FiiwecokiawIm%hertheinvestigator 
boldsa*dviloffice”underthisprovision. Youhavenotprovideduswithanydetails 
about the investigator’s duties and responsibilities. By law. however, a district attorney 
investigator has the following auhity: 

(a) An investigator appointed by a prosecu& attorney has the 
sameauthoIityasthesheliffofthecountytomakemTestsanywkre 
intbewuntyandtoservei3nywkeintbeatatewsnants,cnpiaees, 
subpoenasinwiminalcases,audallotherprocessesincriminalcases 
isuedbyadktrictc4w&countyc4nut,orjusticeawtofthirstate. 
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(c) An investigator may not draw a fee of any character for 
perfotming a duty descrii in this section. 

See Oov’t Code 9 41.109 (emphasis added). It is clear from the language italicized above 
that such investigators work under the supezvision and control of the district attorney, 
despiitheirextensiveauthoritytomakearrestsandservewarrants.’ -f%- 
wncl~ that the investigator is merely an employee of the district attorney. Furthamore, 
wenote~the~thatthe~~orisali~peaceofiicerdoesnotmeaaheor 
she holds a Svil office.” See Attomey Oeneml Opiion DM-212 (1993) (police officers 
and shaiffs deputies do not hold “civil 05ces” as a matter of law). Because an 
investigator does not hold an oflce, but is rather an employee of the district attorney, we 
conclude that the language in a&e XVI, section 40 of the Texas Comtitution which 
provides that “[n]o pemon shall hold or exercise at the same time, more than ok civil 
05ce ofanolument” is inapplicable to the situation you describe. Se? gersMy Attomey 
Oenerd Opinion IM-1266 (1990) at 2. ’ In addition, the oonunon-law doctrine of 
incon&i of office is inapplicable for the same reason. Attorney General Opinion 
JM-1266 at 4 (the doctrine of incompatMi@ of office has never been applied where one 
position is an office and the other is mere anployment). 

Article XVI, section 40 of theTexas Constitution also provides in pertinent part: 

Stateanploycesorothaindividualswborecdve~orpartoftheir 
compens&ioneitherdirectlyorindir&y~mfbndsoftheStateof 
TexasandwhoarenotStateo5ccrs,shaUnotbebarredfrom 
savingasmembersofthegovemingbodiesofachooldistricycitieq 
towns. or other local go vemnmtd distria provided, howeva, that 
suehStateemployeesorotbaindividualsshallncdvem,~for 
saving a~ members of such governing bodies. 

This language bars an individual who receives part of his or her compensation from the 
State Corn sewing as a member of the governing body of a school district if he or she 
receives a salary for doing so. We note that the Harris County district attorney receives 
funds appropriated by the legislature, including timds for the salaries of investigators. See 
Gov’t Code 68 41.201- .204,43.180; 1993 General Appropriations Act, Acts 1993,73d 
Leg.,& lOSl.art.IV-25-26,items9andll. Thus,theinvestigatorrece&s atlesstpart 
of his or her compensation f%om the State. 
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In Attorney General Opiion IM-1266, this office considered whether this 
language would preclude employees of school districts and other special districts, all of 
whom recekd some compemation from state fh& from .xaving as city council 
membeqtbm&yrcc&ingamontMyexpcnseaUowancefromthecityintheamountof 
840.00. This office conhded thst this provision permitted such individuals to serve as 
citycouncilmanbars”onlyiftkyrec&enosa&ryforsuchsuvicc.” AttomeyGenersl 
opinion lM-1266 at 3. This office then considend whether the $40.00 expense sllovvance 
wnstjtuteda~ 

“[S]alary” does not include k&hate rdmbursemmt of 
expalsu. . . . Intheexampksyou*wedonotbdievethatthe 
[state employees] may mceive compauation fir serving as.. . city 
councilmembermerelybydenomhatingaS4O...monthlypayment 
an”arpenseall~” ratherthana”sdsry.” Atthevayleast,the 
05CidShOUldSUbldt~~~thi?4thCWtUd~beiDays 

cachmonthequalorcxceedtheahvance payment. Thebener 
practicoisfortheo5~to~~his~eachmonshinorder 
todemo&mtethatthcaUowanccdoesnotcxcccdexpemes 
illcmd. 

Iti (citations omitted), 

Tbyluticle~~~4ooftbeT~constiMiondoesnotpredudetbe 
investigatorf?omscrvinguatrusteeunlessheorshe mceives a salary for doing so. 
Section 23.19(e) of the Education Code provides that trustees of indepaxht school 
disbktsswvewithoutwmpasstion lnaddition,wecautiontbattoconformwithtbe 
con&utiqtheamounttheMgatorh asexpenaesforsavingasr.trustecmay 
notexceedtheactualexpwsesheorsheincurs. SeeAttorneyGeneralOpinionJM-1266 
at 3.l For the rcasonsstatedaboqandwiththeforegoingcaveats,weconhdethataa 
investigator who is elected trustee of an independent school district does not automatically 
forfeit his or her positii and may contizme in both positions. 
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SUMMARY 

An investigator for the Harris County district attorney is eligiih 
to serve as a trustee of the North Forest Independent School District 
provided that he or she receives no compensation for doing so. 

Mary R~Crouter 
As&ant Attorney General 
Opiion Committee 


