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IntuimExecutiwDimctoT 
TexasDepartment ofCriminal Justice Re: Whether convicted ftions awaiting tram& 
P.O. Box 13084 inc0untyjailstosubshnceabusefclonypfogram 
Austin, Texas 78711-3251 fhcilitiesorthestatebootcamppro~afe 

within subchapter F, chapter 499 of the Govcrn- 
ment Code for purposes of state compensation to 
counties (lD# 23297) 

Dear Mr. Riley: 

seaions 499.122 of the Govamnent Code provides for monthly counts by the 
CommifsiononJailStandardsofinmatesheldincountyjails”awaitiogbanstatothe 
indhtiorml divisim [of the Texas Department of Crimi~I Justice] follow@ conviction 
of a felony or revocation of probation, parole, or release on mahtory supuvision and for 
vhomaUpapawofkandproc&ng mpired unda section 8(a), article 42.09. Code of 
cbimimd proadure. for transfer have been completad.” (Emphasis added.) other 
provisions in subchapter F, chaptw 499, Go- code. aeaions 499.123 and 
499.124, provide for state compensation to wunties for holding such inmates. You ask 
~twodassetofcomrictedf~o~awaitingtransfain~~jails aretobecounted 
uDda~bchaptaF:thooeardaedtoparticipatciathe~bstanceabusefdonyprogram 
(%AFP”)ortheatatebootcdmpprogram. YousuggesttbatsllcJlinmatasarenot 
-awaiting transfer to the htitutional division” within the meaning of subchapter F. You 
argue that those provisions are rather directed at inmates “who arc sentenced to and flow 
through the tfaditional p&xl system.” 

Asforthtpclrtofyourquestionpatainingtocomrictedfdonsheldincountyjails 
~transfatotheotrtebootcampprogram~wetethatrection499.O52,ooVaa- 
ment code, diis the institutional division to establish and operate the state boot camp 
program, Moreover, we read a&k 42.12, section S(a). of the Code of Criminal 
procedure. to contemplate that a convicted felon recommended for placement in the state 
boot camp program will be ‘received into custody by the institutional division.” Even if 
cm&ted felons recommended for boot camp do not “flow through the traditional prison 
~~a~thinkthat,mvatheless,inawaitingtranjfatortatebootcunptbeyare 
“awaiting trader to the institutional division” within the meaning of subchapter F.1 

‘we~thatwcfudaoprovisions~cu,tbe’~rk~~of~~ 
mding bxnsfcr IU state hot camp. C/: G-v? Cede 0 499.052 (natc boot camp paMpmts 
=ondcfgo lhc complctc laplion and diagnonic ProceJr tapid ofothcr inmacs). hnpZ% 
l papcmwk and pmc&ng” unda code of Criminal F’rocedun arlicle 42.09 is a Prercqusitc to the 
aunting ofprisoners under Govann~enl Code section 499.122. For purposa of this opinion, we assume 
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TheprovisionsnktingtoSAFp,ontheotha~donotacprersly~SAFpto 
the indtutional division of TDCJ such that it is clear that an inmate awaiting tmnsfer to 
SAFP “awaiting transfer to the institutional division.’ Section 14, article 42.12. Code of 
C~Procedurc,charaaerizesSAFP~aprognmacoun~require~a”“coadition 
of community auperision,” where the “court places a d&ndant on community 
supavision as an altemative to ims ” Section 493.009 of the Govunment Code 
dkus TDCJ generally* not the %lstilutidaal dssioll” sprkflcally, to establish this 
propam in wopemtion with the Texas Commission on Alcohol and Drug Abuse. We 
note, too, that subsection (f)(3) and (4) of section 493.009 provides that when probation 
or parole of persons in the program is revoked because they have proved unsuitable for 
the program, “the admission of the ddendsnt to the institutional division is an admission 
for which the county from which the defendant was sentenced is charged under the 
allocation formula established under Section 499.071.” This suggests that inmates are 
considered to be admitted to the institutional division only once transfemzd upon such 
revoattion and that SAFP ticilities arc distinct 6rom the institutional division. We 
ooncludcthaS~theprovioionsgovaningSAFPlack~indicialinkiagSAPPtothe 
inshtionsl division and moreover a%batkly indicate that admission to the hsdtutional 
~wisdiainctfrom~ontoSAFp,~~incountyjailsawaitingtraadcrto 
SAFP are not within the scope ofthe count and payment provisions of subchapter F. 

Weaotethatabriefreeeivedinco~onwiththisrequest~~tbat~t 
indudiDginmstesawaittrgtrantfatoSAFpunderthecountMdpaymentprovisionsin 
subdqta F, would be to *substitute0 form over substance” and moreover to cOnStnre 
~kwirsincondstentwithrrcentcourtjudgmmtswfiichthebriefassats~uirestate 
compaudon to counties for the latters’ hokiing of any prisoners awaiting transfer to 
TDCJ. See AJberti v. ShenJ, 937 F.2d 984 (5th Cir. 1991). cert. denied, RichAs v. 
lLin&ay, 112 S. Ct. 1994 (1992); &u@ OjNueces v. Tarcls Bd. qfGwtxMns, No. 
452,071(2SOtb Dist. Ct., Travis County, Tex., Aug. 22,199O). 

Youbavenotaskcdusberttoconstnxtherdaarad comtjudgmcnts,andwedo 
not pupon to. It may be that those judgments c&ate broader compensation obligations 
~brtbe~~~sf~o~heldincwntyjails~do~ertatutes. Ifthatisthecase, 
aforcunent of those obligations may be pursued under those judgments. 

Further, as for construction of the statutes at issue hae. we decline to treat tl~~ 
in disegard of the actual language of the provisions, as intended merely to reflect those 
judgments. For example, it would appear that an mn more substantial portion of 
convi~cd felons are sentenced to the atate jail system created in 1993 cm the same bill 
whichcaniedthecu~entSAFp-providons)thanarew~~totheSAFp~state 
boot camp programs at issue here. See Acts 1993,73d Leg., ch. 988. The legislature was 
presumably cognizant, at the 1993 session, of the comt judgments referenced in the 
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bw-bntioned brief. Yet state jails are expmsly placed by the those 1993 statutes 
unda a new 8tate jail division within TDCJ, distinct from the institutional division. See 
OotiCdech.507. Constmingsucl1lawsasbeingintendeddmplytom5eutheoowt 
pldgmento as charactaized in the abovementioned brief&d kquim either ignoring the 
refaenee to %titutiond division” in subchapter F or ignoring those parts of the state jail 
~~pkcingthemundaadistinurtpte~divisioawithin~.~ Wearenot 
preparedtoundatakesucharewritingofthelaw,thatbdagamattafortbelegislatureif 
it sees 6t. Siy, as we find no indication in the SAFP provisions that the kgishture 
intended that prisoners in county jails awaiting tnnsfs to SAFP fhcilities be considered as 
awaihg transfa to the inshtional division, we d&ine to read such into the law. 

SUMMARY 

Convicted felons in county jails awaiting transfa to the state 
boot camp program are within the provisioas of subchapta F. 
chapter 499 of the Government Code requihg state payment for 
inmates *awaiting transfa to the indtution.~I division” of the Texas 
Department Of Crimiaal Justice. Prkmers awaiting transfa to 
substance abuse fklony program facilkies .are not, however, witbin 
thescopeofsubc@taF. 

kiiizzir - 
Assistant AttorneyGeneral 
OphhnCominittec 


