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Dear Senator Whitmire: 

You have requested our opinion as to whether the activity known as “horse 
tripping” is prohibited by section 42.99 of the Penal Code. You have submitted with your 
request an article from the July, 1994, issue of Horse Illustrated magazine, which 
descriies the practice, as 

an event in which a usually young, usually Arabian, underweight 
horse bound for slaughter is whipped and shouted into a run, so that 
itcanthenbetrippedwithalariatbyaman,acharro,eitheron 
horseback or on the ground . , . . 

The article continues: 

The goal is to make the horse fall: The horse’s rear legs may be 
pulled out from under it while at a dead run, or its front legs are 
roped, causing it to tumble forward. The horses’ lives end in misery 
and the injuries they sustain-both physical and emotional--have 
horrified the handful of veterinarians who have been caged in to treat 
the few horses who have been rescued from this fate. 

At the time the article was written, the state of California was considering a bii which 
would specitically criminaIize this activity. On September 19, 1994, the governor signed 
the bii into law.’ 

‘That bill, enacting section 597g of the Caliiornia Penal Code, provides: 

(a) Poling a horse is a method of training horses to jump which cons&s of 
(1) forcing, persuading, or enticing a horse to jump in soch manner that one or 
mom of its legs will come into contact with ao obstruction consisting of any kind 
of wire, or a pole, stick, rope or other object with brads, nails, tacks or other 
sharp points hnbedded therein or attached thereto or (2) raising, throwing or 
moving a pole, stick, wire, rope or other objec& against one or mom of the legs of 
a horse while it is jumping an dstnxtion so that the home, in either case, is 
induced to raise such leg or legs higher in order to clear the &tmction. 
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Section 42.09 of the Penal Code proscribes injury to “an animal. . . belonging to 
another,” but excepts from this prohibition the injuring of “cattle, horses, sheep, swine 
[and] goats.” Penal Code 5 42.09(a)(S). Another portion of the statute, however, 
provides that “[a] person commits an offense if he intentionally or 
knowingly: (1) tortures or seriously’overworks an animal.” Id. 8 42.09(a)(l). “Animal’ 
is broadly de&d to mean “a domesticated living creature and wild living creature 
previously captured.” Id. 5 42.09(c). Thus, the question you pose is whether the practice 
of”horse tripping,” as described, would constitute “torture.” 

In Attorney General Opiion H-56 (1973), this office considered whether 
particular conduct violated article 1374, V.T.C.S. That statute, the source law for article 
42.99 of the Penal Code, provided that 

[wlhoever . . tortures, torments. . . or needlessly mutilates or kills 
tUlyEUlilld... shah be tined not exceeding two hundred dollars. 

The practice at issue in Attorney General Opiion H-56 was -a pigeon shoot, in which the 
birds are released as targets, after first having their tail feathers plucked out to et&t an 
erratic mode of flight.” The opinion declared that 

p]n common parlame “torture” and “torment” have virtuahy the 
same meaning i.e., to cause intense suffering. 

Attorney General Opiion H-56 at 2. Although the opinion correctly stated that 
“[wlhether or not people participating in a particular pigeon shoot violate the law 
ultimately will be a question for jury determination,” it did hold that the statute was 
‘su%iciently specific and. . . constitutiortal insofar as it outlaws the torun& torment@ 
snd needlessly mutilating of animals.” Id. at 3. Furthenno~, the opinion conch&d that 
the conduct descrii by the requestor “would be sufficient . . to uphold a conviction of 
violation of Article 1374 . . .“s Id. 

(footnoteeodoued) 
Trippingahorseisansttbatamsistsoftheuseofanywire,polc,stick,mpe,or 
otkrobju7orappamtwwhatsoemtoeauseahorsetofaUorkseiiobaknce. 
TkpoIingortripphlgdaoyholseislmkwtilalldlmypersonvkklingtk 
prevkhsoflbisaec.lionisguiIlydamts&mwwf. 

(b) Itiamirduacswrforanypcnontointentionatlytriporf~~equioc 
bytI=kgrbyluty- -forthepmpoaeaef-orEpolL 

(c)Thisscdiondocsmtrpplytotbckwfullayiagdown~a~~for 
medicaIoridwtitiwtionpmpoms,norshsIlthesectionbewnstroedas 
wndemoing or limiting any culhd or historical activities, except the 
pmhiiited he.rein. 
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In our opinion, the activity about which you inquire-“horse tripping”-as depicted 
in the article from Horse Ibstruted, is sufficiently cruel and sadistic that a jury could 
reasonably conclude that it collstitlltes “torture.” Sii “torture” is no longer defined in 
Texas law, see it& note 2, we believe that a jury would be obliged to come the term 
h accordance with its wmmonly understood meaning. 

The verb “torture” means “[t]o inflict sever& pain or suiTering upon; to torment; to 
3ktress or afklict grievously.” OXFORD ENGLISH DICTIONARY (2d ed. 1989). v. 18, at 
278.3 In a case whose facts are simihu to those you present here, a Maryland court 
considered whether the intentional burning of a dog was unlatil under state law. The 
-mu-t declared “that the burning of a dog to the extent that he had to be destroyed 
xmtitutes torture, torment and cruelty,” and that- no “person of ordinary intelligence” 
xndd wnclude otherwise. In re William G., 447 AA 493, 496 (Md. Ct. Spec. App. 
1982). Although, as the author of Attorney General Opinion H-56 indicates, whether a 
kkndant’s act wnstitutes “torture” must ultimately be resolved by a jury, we believe that 
tjury finding that a defendant had intentionally engaged in the conduct you have described 
‘would be held sufIicient to uphold a wnviction of violation of section 42.09(a)(l) of the 
Penal Code.4 

~“aswcllasitsd&niticqhavebeenomittcdfmmtbccedisi&on. sCe&altb&SafctyCcdc 
.821.004 revkr’r note. 

3h other jmisdietions, the ward “torhm,” as applied to humanq has been held to dcnctc, e.g., 
inflictionofaconsidcreblcamountofpainand~criagonavictimwhichisunnecessarilybeiaw, 
tmcioas, or auel ma&sting cxcqtional dqmwity,* Pentuyh.mia v. PamelI, 495 A.zd 183. 1% (?a. 
985);‘inBiclionof~physicalor~talpainnponiheviaimwhikheorsbtrrmainspliveand 
onsohs,” State v. WiNiam, 690 S.W.2d 517, 529 vemt. 1985); ami kdistk violence,” CaIrQbmia v. 
bctar, 842 P.2d 1100, 1106 (Cal. 1991). &If, Tuihep v. Cd~@mia, 114 S.h 2630 (la). 

4~82l.022oftbcHcalthandSafayCodcpmvidesthatashuifl,,dcprly 
oaJtable,orenimalcontrolotficcrmayapp~tojusticccautforawarranttoscizcandimpouad~ 
nimalthat”hasbeellolisbeillgeraellylreated.” ‘Cruelly trcatcd” is dcfmed te include “tollurcd, 
aiauly- lumsonablyabenQned muwsollably deprived of llewssq food, cam, or shcltcr, 
melly wn6wd. or cased to fight with another animal.” HcaNh & Safety CC& 8 821.021. 
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SUMMARY 

AtindingthatapersonhasintentionaUyengagedintheacthdy 
known as “horse tripping- is sutkient to support a wmktion for 
“torturing an animaY under section 42.09(a)(l) of the Penal Code. 

Dan Morales 
Attorney Oeneral of Texas 


