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MEMORANDUM BRIEF 

I. OUESTION PRESENTED 

Does the Commissioners Court of Harris County 
(Commissioners Court) have the authority to 
require the Purchasing Agent of Harris County 
to make purchases by and for the Harris County 
Hospital District (Hospital District)? 

II. DISCUSSION 

In order to achieve greater efficiency, the Commissioners 
Court of Harris County, Texas is contemplating the transfer and 
merger of the purchasing and materials management functions 
performed by employees of the Harris County Hospital District to 
the Harris County Purchasing Agent, Mr. Jack R. Mccown. The 
Commissioners Court feels that such a merger will obtain economies 
of scale not available to the entities singly, will eliminate 
unnecessary duplication of personnel and effort, and will provide 
better control over inventory and distribution. 

Tex . Health & Safety Code Ann. 5281.049 sets forth the 
purchasing and accounting methods and procedures for the Hospital 
District and states specifically: 

5281.049. Purchasing and Accounting Methods and Procedures 

(a) The commissioners court may prescribe: 

(1) the method of making purchases and 
expenditures by and for the district; and 

(2) accounting and control procedures for the 
district. 

(b) The commissioners court by resolution or order may 
delegate its powers under Subsection (a) to the board. 

(c) A countv officer, emnlovee, or aqent shall nerform 
any function or service required by the commissioners 
court under this section. 

Cd) The district shall pay salaries and expenses 
necessarily incurred by the county or by a county officer 
or agent in performing a duty prescribed or required 
under this section. 
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Tex. Health & Safety Code Ann. s281.049 (Vernon 1991) (formerly, 
Tex. Rev. Civ. Stat. Ann. art. 4494n) [Emphasis added.] 

The Hospital District was created pursuant to voter approval 
at an election held on November 20, 1965. On November 24, 1965, 
pursuant to the authority of the previous statute' which contained 
language similar to the current law quoted above, the Commissioners 
Court appointed Claude A. Zachry, the Harris County Purchasing 
Agent, to serve as Purchasing Agent for the newly created Hospital 
District. 

Later, on December 17, 1965, the Commissioners Court again 
took action pursuant to the authority of the previous statute.' In 
a unanimous action, the Commissioners Court rescinded its previous 
order appointing Mr. Zachary, the Harris County Purchasing Agent, 
as Purchasing Agent for the Hospital District and additionally, 
ordered that the Hospital District Board of Managers be authorized 
to work out procedures for purchasing and submit such procedures to 
the Commissioners Court for approval. 

Based on the information submitted to this office, two sets of 
purchasing procedures were submitted to the Commissioners Court by 
the Hospital District Board: one set on December 3, 1981, and 
another set on January 10, 1990. (There may be. other sets of 
purchasing procedures that were submitted prior to 1981, but this 
office was unable to locate any others.) In each instance, they 
were submitted to the Commissioners Court and approved, on December 
17, 1981, and April 10, 1990, respectively. In accordance with 
these procedures, the District and its employees have made 
purchases for and on behalf of the District since 1965. 

A review of the language of the "delegation" made by the 
Commissioners Court on December_17, 1965, raises a question as to 
what authority, if any, was actually delegated to the Hospital 
District Board. For, the Commissioners Court merely authorized the 
Hospital District Board to "work out procedures for purchasing and 
submit same to the Commissioners' Court for approval." Arguably, 
inasmuch as the Commissioners Court retained the authority to 
approve (and therefore, implicitly, disapprove) those purchasing 
procedures submitted by the Hospital District Board, there was, in 
fact, no delegation to the Hospital District Board of the actual 
authority to prescribe the method of making purchases for the 
Hospital District. Rather, it could be argued that the Hospital 

I Act of June 4, 1953, 53rd Leg., ch. 266, 1953 Gen: Laws 691, amended 
by Act of May 18, 1955, 54th Leg., ch. 257, 1955 Gen. Laws 715, 720 repealed by 
Act Of June 14, 1989, 71St Leg., ch. 678, S1, 1989 Gen Laws 2230, 2543. 
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District Board was assigned a task, the performance of which could 
be either approved or disapproved by the Commissioners Court. 

Assuming, arguendo, that there was a valid delegation of the 
purchasing authority to the Hospital District Board on December 17, 
1965, a thorough review of Chapter 281 ("Hospital Districts In 
Counties Of At Least190,OOO") of Subtitle D ("Hospital Districts") 
of Title 4 ("Health Facilities") of the Texas Health and Safety 
Code does not reveal any limitation on the Commissioners Court's 
authority to rescind its delegation made under 5281.049 to the 
Hospital District Board, nor does it reveal any language that would 
make such a delegation irrevocable. In fact, the Commissioners 
Court has in the past exercised its authority to rescind such a 
delegation made under the provisions set, forth in 5281.049. As 
previously discussed, the Commissioners Court rescinded its initial 
order which appointed the Harris County Purchasing Agent as 
Purchasing Agent for the Hospital District, and, in turn, entered 
another order wherein the authorization to "work out" procedures 
was instead delegated to the Hospital District Board, with certain 
limitations. See, Op. Tex. Att'y Gen. No. M-102 (1967). 

An early case in Texas discussed the ability of a legislative 
body to repeal or rescind previous actions taken by it. In Citv of 
Belton v. Head, the court, quoting other language, held that the 

. . . power to enact implies the power also to repeal 
ordinances, unless the right is limited or abrogated by 
a higher law. All ordinances, too, are subject to 
repeal, except such as are contractual in their 
character. 

137 S.W. 417,418 (Tex. App.---Austin 1911, no writ) (citations 
omitted). While the exercise of authority in question was not 
embodied in an ordinance, the afithority to make the delegation in 
question was granted to the Commissioners Court by the Legislature, 
much as a city is granted the authority to enact ordinances. Thus, 
the argument above can certainly be analogized to the situation at 
hand. And, again, assuming there was a valid delegation of the 
purchasing authority to the Hospital District Board, it appears no 
contractual right was created by virtue of such delegation, nor is 
there apparently any limitation upon the Commissioners Court's 
authority to rescind its previous delegation. 

Therefore, it would appear that the Commissioners Court is 
free to rescind the prior delegation of purchasing authority 
(albeit containing limitations) to the Hospital District, and in 
turn, authorize the Harris County Purchasing Agent to make 
purchases for the Hospital District. The authorization of the 
Harris County Purchasing Agent to make Hospital District purchases 
would be a proper exercise of the Commissioners Court's authority 
to prescribe the method of making purchases for the Hospital 
District, as authorized by 5281.049. Op. Tex. Att'y Gen. No. M-102 
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(1967) . Reviewing the language contained in S281.049, it would 
appear that both the rescission and subsequent actions could be 
effectuated in the same way the previous actions of the 
Commissioners Court were taken, i.e., through an order being 
presented to, and voted upon, by the Commissioners Court in each 
instance. 

In additiontothe strictly purchasing function, Commissioners 
Court desires to transfer the materials management function to the 
Harris County Purchasing Agent, also. This function includes 
inventory control and distribution. By its nature, this function 
is inherently contained in the scope of purchasing. Indeed, these 
activities are performed by the Purchasing Agent for Harris County. 
The fact that the Hospital District has given the activities two 
job titles does not dissolve the inherent link in the activities of 
purchasing, inventory, and distribution. This position is 
substantiated by the text of 9281.049(a)(2) where it is stated that 
Commissioners Court may prescribe "accounting and control 
proceedures for the district" (cited above). 

In the event the Harris County Purchasing Agent is authorized 
to make purchases for the Hospital District, the Hospital District 
would be obligated to pay the salaries and expenses necessarily 
incurred by the County or the Harris County Purchasing Agent in 
performing those duties prescribed by the statute. See 5281.049(d), 
above. 

It is the opinion of this office that the Harris County 
Commisisoners Court has specific legislative authority to require 
the Harris County Purchasing Agent to make purchases and perform 
materials management by and for the Harris County Hospital 
District. This office has been unable to find any statute which 
would prohibit the Purchasing Agent of Harris County from 
performing such services. 


