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April 21,19!97 

Honorable Dan Morales 
Attorney General of Texas 
opinion Committee Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711 

Re: Request For Attorney General’s Opinion Regarding Constitutionalify of Certain 
Provisions of Section 54.203, Education Code. 

Dear General Morales: 

A law student at The University of Texas at Austin, Mr. Joseph Jackson, has recently questioned 
the constitutionality of Section 54.203, Education Code . Mr. Jackson seeks a refund of his tuition 
and fees paid to date, as well as obtaining the benefit of the exemption for the future. This statute, 
known as the Hinson - Hmelwood Fee Exemption Statute, serves to exempt kom payment of 
tuition and fees those military veterans that meet its various requirements: service in the U.S. armed 
forces; during a specified time period; a citizen of Texas at the time of entrance into the service; and 
resided in Texas for 12 months prior to registration. 

I am attaching a copy of Mr. Jackson’s letter challenging the requirement that the statute only 
applies to persons who were citizens of Texas at the time they entered the service. It is my 
understanding that Mr. Jackson does not contest the fact that he was not a resident of Texas at the 
time he entered the military service. 
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Although numerous opinions have been written by the Attorney General over the years regarding 
the interpretation and application of this statute in its c-t and prior versions, the issue of the 
wnstitutionality of the statute has not been previously addressedby the Attorney General. Mr. 
Jackson argues that a distribution of state veterans’ benefits, such as a tuition and fee exemption, 
cannot be wnditioned upon Texas residency at a fixed point inthe past without violating the Equal 
Protection Clause of the Fourteenth Amendment. 

Mr. Jackson’s brief cites two Texas cases - Nuez v. A&y, 884 S.W.2d 199 (Tex. App. - Austin 
1994) and Smifh v. Board of Regents, 874 S.W.2d 706 (Tex. App. - Houston, 1994). Neither of 
these cases Iend support to his position tbat Section 54.203, Education Code, is unwnstitutional. 
The Austin Court of Appeals in Nues declined to recognize non-reaidents as a suspect class for 
purposes of an equal protection analysis. The Houston Court of Appeals in Smith cites several cases 
for the proposition that residency requirements for tuition purposes do not burden the wnstitutionaJ 
right to interstate travel. 

However, Mr. Jackson cites a decision by the Supreme Court of California in Del Motie v. Wilson, 
824 P.2d 632 (1992) which appears to be a wmprehensive analysis of the wnstitutional issues and, 
due to the similarity of the provisions of the California and Texas stat&s, appears to be directly on 
point The CaliComia statute was deemed unwnstitntionaJ as a violation of the federal wnstitutionaJ 
right to equal protection since it conditioned veteran’s benefits to veterans who were natives or 
residents of Califbrnia at the time they entered military service. On appeal, the U.S. Supreme Court 
denied certiorari and declined to review Del Monte v. EZron and, according to Shepatd’s Citations, 
this case has not been cited as authority by any court outside the state of California to date. 

After comparing the Califomia decision in Del Monte with decisions by Texas courts in Nue.z and 
Smith, it appears that the Texas Courts and the Caliiornia wurts have taken dilferent approaches in 
resolving wnstitutional challenges to residency classifications wntained in state statutes 
establishing tuition and fees for iustitutions of higher education If the Texas statute should be 
deemed to be unwnstitutional, it still remains unclear whether Mr. Jackson would be entitled to 
obtain any relief. 

It appears to be the law in Texas that when pari of a statute is unconstitutional, a court will sustain 
the remainder only if the result would be consistent with the original legislative intent See 
Anderson v. Wood, 152 S.W.2d 1084,1087 (Tex. 1941); Black v. Dallas County Bail Bond Board, 
882 S.W.2d 434, 437 (Tex. App. - Dallas 1994); Code Construction Act, Section 311.032, 
Government Code. 

Prior versions of this stat& date back many years. It has been the intent of the legislature to restrict 
the veterans’ benefits under these statutory provisions to the “citixws of Texas” since 1933. (Acts 
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1933,43rd Leg., 1st C.S., p. 10, ch. 6). The spccitic language challenged by Mr. Jackson, which 
serves to further restrict the veterans’ benefits granted by the statutory provisions to citizens of 
Texas “who were bona fide legal residents of this State at the tin&of entering such service” was 
added by the Texas Legislature in 1959. (Acts 1959,56th Leg., 2nd C.S., p. 99, ch 12). 

As part of the legislative intent issue, it seems appropriate to examine the fiscal impact of the 
language challenged by h4r. Jackson. Only Texas veterans can benefit from the tuition and fees 
exemption contained in Section 54.203, Education Code. Under the approach urged by Mr. 
Jackson, all U.S. veterans tiom any of the fifty states could enjoy the benefits of this statute after 
&stying the relatively easy threshold requirement of a twelve month residency in Texas prior to 
registration in an institution of higher education. The current low tuition rates in Texas are made 
possible by the significant subsidies to higher education using tax dollars provided by Texas 
taxpayers. Opening the benefits of this tuition exemption statute to all military veterans would 
thwart the legislative intent to limiting the tiscal impact of this statute to benefit those Texas 
citizens who have served their country in the military. 

Based upon the foregoing discussion of the issues raked by Mr. Jackson, your opinion is requested 
on the following questions: 

1. Is Section 54.203, Education Code, unwnstitutional ? If so, would the entire statute be 
unwnstitional? 

2 Would this detennk&on be prospective or retroactive in application ? 

3. Ifall or part of the statute is unconstitntional, would Mr. Jackson be entitled to a refund 
of his prior payments of tuition and fees ? 

Thank you for your a&stance in helping The University of Texas at Austin resolve the issues 
raised by Mr. Jackson regarding the constitutionality of this statute, as well as his eligibility for the 
veteraos’ benefits wntained in Section 54.203, Eukrtion Code. 
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Enclosures 

xc: Ms. Patricia Ohlendorf 
Dean h4ichael sharlot 
Dr. James P. Duncan 
Ms. Francie Frederick 
Mr. W.O. Shultz II 
h4r. Joseph Jackson 

- 
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UNIVERSITY OF TE#S SYSTEM 
Of&x of Vice Cbamxllor & Gaeral Counsel for the titity of Texas System 
ATIN.: Bob Giw; Fax: 4994523; Tek.: 499-4462 
VIAFACSIMIIX 

RE: Hazelwod Exemption; Likely effed of Court finding palicullar pmvision uwmstitiimal. 

Dear Mr. Giddings: 

1. Iha”cattanpttd(ooonducta~~~ofe~~ti~supporting~eadcntionthata~ 
wouldLiuyhhiketheoff~ive~~IHtherthanthc~statutc. Suchncard~hastrntherrmalcd 
why the case you cited in opposition is not applicable. 

2. Yourheofreaming beganwitbp~. .Illmh,thewurtwrote: 

An ut3condtutional prwision in a kgi&tive -~nainvaIidatcthealtircad 
m!n-jgj& 153 Tex 94,263 
S.W.2d 944,,94l(I954). An invalid provision da& wt void any xmahingprovisim7sti 
wecangivecffecttoafterdelctingtheoadaminatedpaoviriaa ~TaGo+tCadcAm~S 
311.032(c) (v- 1988). when part of a atute ia ll!watitiuIaI, we sustain the 
l.cmaindaonlyiftberrsultisoonsistqltwitb~aiginall~intalt. QeeAnderxm 
v.wood 137 Tex. 201, IS2 S.W.2d 1@4,. 1087 (1941). Agency rulec are subject to the 
same canstitutid liaiiim~ ‘as IegisIative enactments. &z PubIic Utilitv Chm’n 
HoustonLi~~&poWercO..715S.W.~98,104(lixApp.-Austin1986),~in 
part on other grands, 748 S.W.Zd 439 (Tex.1987). 

BImk v. Dalls Cmnw Bail Bond Bd.. 882 S.W.Zd 434,436 (TexApp.-Dalh, Mac 34 1994). AIthou& 
youci(edthiscaxbecauscofitsrcfacnoetoAndrrson,itisappropriatctonotcthattheBlackcolrrthcldthe 
particular provision(s) at issue severable. 

3. InAll~OllV. Wood,th~corntststed: 

Itisvaywell~edthst*~~~~artainmMtiiesarbitwily~itsopaation 
isa7ocnlorrpc~~Imr~~themcaningofthesbove~~~provision El.&. 
Bell Cams. TexCivApp,, 138 SW. 178, &ii by the SW Chnt, Bell Chmh’ 
m 105 Tex 558. IS3 S.W. 121; Webb v. Adams ISOArk 713.23 S.W.2d617; & 
rd. Johnson”. Chicso.B. &Q. R. Co., 195Mo. 228.93 S.W. 784,113Am.StRep. 661; 
6 R.C.L. 129.59 C.J. 736. This last proviso ucem~ camties with a population bstweM 
1%,0008ld205,000isapartoftheoriginalad,wdisnotw txumdedtbercto. Sinceit 
is void, the wtmle act must be declared voxi, beaurx otherwirie the murt would have to 
applytheacttoallcorottieshavingapo~~inexassof125.000,wdthiswouldbe 
givinStheactabmaderscqethanwasintendedbytheLegkhh. Theruleapplicnblein 
aucb cases is thus ssatd in La-/id SutherIand, statutory -a al Ed. vol. 1, set 
306, ar follows: Tf, by &king out a void exception, proviso or c&r ratrictive clause, the 
remah&, by reason of its gaerality, will have a broada scope as to subject 01 krritory, its 
operation is not in amord with the legisl&ve intent, and the whole would bc affected and 
made void by the invalidity of such pat.’ Substantially Ihe same rule is announood in 
Ruling Case Law, vol. 6, p. 129. The above rule was followed by this cant in Twras 
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San 173 S.W. 525,529.530 (TcxCiv.App. -San Antonio 1915), 
error refused (1915); cited by Cih, ofTavlor v. Tavlm Beddim Mg. Co.. 215 S.W.Zd 215,217 (Tex.Civ.App. 
-Austin, Ott 27.1948) (NO. 97401 -refused: 

(The de to be applied is well sbtd in San Antonio hd e 
TexCiv.App. San Antonio, 173 S.W. 525,529, tit ref. BS follows: Ic l *where pat of B 
statute is m~nsti~aral and the remainda is constitutional, if the two parts can be 
possibly separated courts should do so, and not pamit the invalid pat ta destroy the whole 
law. X after the elimination of the invalid pati of the Jaw, there mmim at intelligible and 
valid~capablcofbeingplacodinor~~andeonformingtothegcnwlpurpox 
andintentoftheLeBirlaturrthekw~llnotbedcstroye4brdhcldtobevalidandbinding 
wrapt es to the excised party 

mdcitedbyHmiaCo p 153 Tar 94.98.263 S.W.2d 
944,947 (rex, 1954): 

(The mnainderof~cle 7880-34 falls am B result of tk lemon opinion end judgment 
onlyifitappearsthattheoff~provis~ihnot~le~~therrmainda. Wewill 
hold it separable unless it appcm that the legislature would not have en&cd the section 
withouttheoffending~i~orthatthetrmainderdoanot~windepcndcnf 
ompkte and w&able whole withcul it. CaV ofwllar v. Love. Tex.Civ.App. 23 S.W.2d 
431,affumd 12OTo(. 3S1,40 S.W.2d20; San AntmioImd. SchoolDist v. State. 
TexCiv.Aw.. 173 SW. 525.writrrfrrstd;9~Tociur.,comtirutionalLaw,s~pp.473- 
474, Citv ofTaviorv. Tavkn BzddimMfp Co., TexCivApp, 215 S.W.2d215, writ 
r=&med.“) 

7. Forthefaegoing~aT~~~dfindtheoffenrinepwidonofthe~~od 
sevaable from *e rem&ngprovkicmsinordatoeffectuatctbcToEBspolicyof~~ 
mndenxlbyvetmmsmd,partiadady, byrewmdbgruchrerviceswitbtuitic~~matTc~ariaditutesof 
higher education 

Sincaely. 

& fJ* w 
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Joqh D. Lackson 
405L.skeCmekCirck 
RoundRo&M 78664 
512-388-5384 
18h4mh 1997 

UNMWWYOFTIZXASATAUSTIN 
AlTIC Dr. Vii Vice-President for Student Affairs for the 7Jniva@ of Teas et Austin 

FUX 471-538; T&: 471-1133.471-7711 
ATTN: ~F~Via~U~&QenarlCanwltorthe~ivcnityofTa~rSyrtem 

Fax: 499-4523. Tek: 499-4462 
ATTN.: PnttyOhl~Counrelto(hePt+ridentondVia~fathe~~ofTexsrdAudin 

F&W 471-0577; Tele.: 471-5336.471-4363 
VIAFACSIMILR 



Dmm Y. Bbmtein, 405 U.S. a( 342.92 S.Ct. at 1003 (1972) @mati.mal ,.e,i&,ce laws 
impamiuiblycmiitionand pcnalizctherigbttobnvel byimpmi,guuirpmh;ti~itionron 
onlythosepusonswhQhavcreccntly~thatright~ 

&belv.Williams.4S7U.S.at6S.102S.~~~lS-l6(19g3)(Holdingthat~~ 
established widents over new residents ~88 a cm&b.Xionnlly impamkible justification 
forastamte.) @heCatutmwkdomtheAladzuatutebuauseit*~~ 
permanaadistindions’behueenclazvsofitscittmsbaeodonthclarglhoftheir 
residency. $?&@itS9.) 
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V. CONCLUSION 

J.D.hkS.%l 
Shdcnt. U.T. School of Law 


