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Nothing in Appellants’ Brief (cited as Br.p) identifies an “emergency” need to stay
the preliminary injunction until resolution of this already expedited appeal. The prelim-
inary injunction preserves the status quo, which has existed for decades, without touch-
ing the Executive’s prosecutorial discretion not to pursue certain removal proceedings.

The district court’s comprehensive opinion rightly found Plaintiffs likely to estab-
lish standing and entitlement to relief—all that is required at this stage. The court did
not abuse its discretion by preliminarily enjoining the challenged program (“DAPA,”
for convenience).

ARGUMENT

The district court has now denied Defendants’ stay motion, 2015 WL 1540022
(Apr. 7, 2015) (“Stay Order”), a decision warranting deference here, see Pls.” Stay Opp.
(“Opp.”) 6 n.12 (5th Cir. Mar. 23, 2015).

I. DAPA Is NoT AN EXERCISE OF ENFORCEMENT DISCRETION.

A. Defendants repeatedly claim that the preliminary injunction interferes with
their enforcement discretion. Br.20 (non-justiciability); Br.33 (APA); Br.41 (notice-and-
comment); Br.51 (public interest). That argument is mistaken. The injunction neither
prohibits nor requires any removal proceedings, and it does not prevent the Executive
from identifying aliens based on whether they are a removal priority. Instead, DAPA
affirmatively grants work permits and lawful presence, which confers a plethora of ben-
efits. ROA.601.

Defendants nowhere challenge the proposition that enforcement discretion “does

not also entail bestowing benefits.” ROA.4462; se¢ ROA.705 (memorandum of INS
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Commissioner Meissner) (“Prosecutorial discretion does not apply to . . . grants of ben-
efits.”). As this Court noted last Tuesday, “agency decisions to affirmatively do some-
thing are presumptively reviewable.” Gulf Restoration Network v. McCarthy, No. 13-31214,
2015 WL 1566608, at *4. That is enough to resolve the issue. Even OLC has admitted
that DAPA “carries with it benefits in addition to nonenforcement.” ROA.512.

The district court and Plaintiffs identified numerous benefits conferred by DAPA.
Defendants fail to even contest some, such as the Earned Income Tax Credit, unem-
ployment insurance, and access to foreign travel via advance parole. See Opp.15;
ROA.4461. As for the others, Defendants’ responses are unavailing.

1. Lawful presence. The Executive admits that DAPA explicitly renders recipi-
ents “lawtully present.” Br.45; ROA.84. It insists, however, that “lawful presence” is
not the same as “legal status.” Br.45. But it argued precisely the opposite to the Ninth

(119

Circuit, claiming that ““approved deferred action status’ is ‘lawful status’ that atfords a
period of ‘authorized stay’ for purposes of issuing identification.” ROA.1317 (Arizona
Dream Act brief); see ROA.4158 (DACA FAQ: “lawful presence,” lawful status’ and
similar terms are used in various . . . federal and state laws”).

In any event, it is indisputably correct that “DAPA awards some form of atfirmative
status.” ROA.4470 (emphasis added). Lawful presence carries significant legal conse-
quences, including eligibility for Social Security, Medicare, the Earned Income Tax
Credit, unemployment insurance, and other benefits. Opp.4. DAPA also tolls the re-

cipients’ unlawful presence under the INA’s reentry bars. 8 U.S.C. § 1182(2)(9)(B)(1),

@)N(O)®)D); see ROA.512 (OLC Memo); ROA.4158 (FAQ 5). It also protects recipi-
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ents from the consequences of their “continuing [immigration] offenses.” ROA.714
(Meissner Memo); see INS v. Lopez-Mendoza, 468 U.S. 1032, 1047 n.3 (1984).

That DAPA is revocable in principle (Br.45) is irrelevant. The Executive still takes
affirmative action in conferring lawful presence to begin with, and lawful presence is
valuable while possessed. ROA.4485. Under the Executive’s logic, granting a visa would
not count as affirmative government action: Visas are revocable at the Executive’s dis-
cretion, 8 U.S.C. § 1201(i), and aliens with revoked visas are removable, 7.
§ 1227(a)(1)(B). Regardless, the prospect of revocation is exceedingly remote. Only 113
out of 591,555 DACA approvals have been revoked (0.019%), and none were revoked
for discretionary reasons. ROA.2225-26.

2. Work permits. Defendants assert that DAPA recipients’ eligibility for work
permits “result[s]” from a prior regulation. Br.46-47. But the simple fact is that, without
DAPA, four million aliens are #oz eligible for work permits, and with DAPA they will
be. See ROA.520 (OLC Memo) (deferred action “confer|s] eligibility [for] work author-
ization”). Indeed, this Court observed last Tuesday that DACA contains an “employ-
ment authorization provision,” which the Court distinguished from “prosecutorial dis-
cretion.” Crane v. Jobhnson, No. 14-10049, 2015 WL 1566621, at *3.

3. Social Security and Medicare. Defendants concede that DAPA makes re-
cipients eligible for “social security retirement benefits, social security disability benefits,
or health insurance under [Medicare].” Br.48-49. That, in turn, makes recipients eligible
tfor the Earned Income Tax Credit, which Defendants ignore. Their only response is
that “generally” recipients would not receive Social Security or Medicare for at least five

years. Br.49. This says nothing about whether DAPA is affirmative government action.
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And by the Executive’s own reckoning, DAPA will increase the number of Social Se-
curity beneficiaries. Letter from Stephen C. Goss, Chief Actuary, Social Security Ad-
ministration 4 (Feb. 2, 2015), www.ssa.gov/OACT/solvency/BObama_20150202.pdf.
This is not surprising, as the three-year DAPA terms are renewable.

B. Defendants’ example describing a policy of not prosecuting small-scale theft
(Br.41) only illustrates the profound differences between DAPA and enforcement dis-
cretion. To make the two policies similar, the Executive would need an application pro-
cess to confer open toleration of continued small theft for a renewable period of three
years, as well as a panoply of additional benefits such as tax credits. See ROA.4462. What
Defendants’ example actually resembles is the separate memo defining three categories
of priority for removal proceedings. ROA.558-63. That memo is neither enjoined nor
challenged, as Defendants now admit (Br.11).

C. The Heckler presumption would be overcome even if it applied. Opp.11-13; see
ROA.4463. In addition to abdicating its statutory responsibilities, Opp.12, the Execu-
tive has rewritten immigration law—Congress has not given the Executive carte blanche
to grant work permits or lawful presence,! and DAPA is not rooted in congressional
acquiescence. PA.1359-64 (Stay Opp. App’x) (distinguishing past deferred-action pro-
grams in kind and in scale); ROA.516 (OLC Memo) (Heckler does not protect abdication

or rewriting the law).

' Congtress has created detailed criteria for obtaining lawful presence. Ses, eg, 8 U.S.C.
§ 1154@)(H(A), B), D)) (deferred action for VAWA self-petitioners); . § 1101(a)(15) (defining
nonimmigrant statuses); 7. § 1201(a)(1) (issuance of nonimmigrant visas); /d. § 1227(a)(1) (lack of valid
nonimmigrant status as basis for removal); z7. § 1227(d) (administrative stay of removal for T-or-U-
nonimmigrant-status applicants; deferred action); zZ. § 1157(c)(1) (admission of qualifying refugees);
zd. §1158(c) (non-removal of asylum recipients); 7. § 1182(d)(5) (humanitarian parole); id. § 1254a
(temporary protected status).
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OLC also acknowledges that genuine case-by-case discretion is “critical” to the
substantive legality of programs like DAPA. ROA.500, 510, 515. And the district court
committed no clear error in finding that DAPA as implemented would entail no indi-
vidual discretion. Cf. Br.42-44. The district court found that DACA will be representa-
tive of DAPA’s implementation. ROA.4652, 4674, 4684; see ROA.86. And, as the dis-
trict court correctly concluded, Defendants could not identify a single DACA applica-
tion that was rejected for a genuinely discretionary reason. ROA.4586. (Defendants
have even created a hotline so applicants can “make sure they can terminate removal
proceedings” if they meet DACA criteria. ROA.4586.)

In contrast, the plaintiffs in Crane made no specific factual allegations about
DACA’s implementation. Crane, 2015 WL 1566621, at *6. Under those circumstances,
this Court credited the DACA and DAPA disclaimers about case-by-case discretion. Id.
at *7. But the record here,” in addition to the President’s comments describing DAPA,
see Stay Order *3; Opp.15, confirms that DAPA will not entail case-by-case discretion.
See also Opp.15 n.38; DOL v. Kast Metals Corp., 744 F.2d 1145, 1153 (5th Cir. 1984) (“the
substance, not the label, is determinative”); Appalachian Power Co. v. EPA, 208 F.3d 1015,
1023 (D.C. Cir. 2000) (disregarding similar disclaimer when there were contrary indica-

tions).

*The record includes a declaration that DAPA applications would be rubber-stamped. ROA.2100-
01; ROA.4586.
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II. PLAINTIFFS ARE LIKELY TO SHOW STANDING.

The core standing question is whether a plaintiff has a “personal stake” in the out-
come of the litigation. Susan B. Anthony List v. Driehauns, 134 S. Ct. 2334, 2341 (2014);
Texas v. United States, 497 F.3d 491, 496 (5th Cir. 2007). Plaintiffs here—representing 26
States—meet that standard.

A. Driver’s-license costs. The district court found that DAPA would impose
substantial costs on all of the Plaintiff States’ driver’s-license programs. ROA.4410;
Opp.6-7. Multiple States submitted affidavits detailing these costs, Opp.7 & n.14,” and
every State must pay a fee to comply with the REAL ID Act. ROA.4405-06. (Crane did
not consider standing on this basis. Crane, 2015 WL 1566621, at *5 n.34.)

1. The self-inflicted-injury doctrine does not defeat standing.

a. The “possibility of an alternative remedy, of wncertain availability and effect, does
not render [an] injury self-inflicted.” Okla. Dep’t of Envtl. Quality v. EPA, 740 F.3d 185,
190 (D.C. Cir. 2014) (emphasis added). And it is not remotely clear that States could
withhold driver’s licenses from deferred-action recipients, as Defendants suggest
(Br.25). The Executive still cannot distinguish the equal-protection holding in Arizona
Dream Act Coalition v. Brewer, 757 F.3d 1053 (9th Cir. 2014), and its own brief in that
case. See Br.28 (acknowledging holding that denying driver’s licenses to deferred-action
recipients is unlawful).

Arigona Dream Act also strongly suggested a broad preemption theory—that pre-

venting deferred-action recipients from driving would impermissibly interfere with the
g p g p y

> At this preliminary-injunction stage, the question is simply /i&elihood of success in proving standing.
As the district court explained, counsel “operated on a short schedule” given “the emergent nature of
this temporary injunction,” and Plaintiffs may well present additional evidence confirming their inju-
ries. Stay Order *2 n.5.
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tederal decision to allow them to work. 757 F.3d at 1062-63. Analogously, this Court
held a housing ordinance preempted when it made a lawful-presence classification. 17/
las at Parkside Partners v. City of Farmers Branch, 726 F.3d 524 (2013) (en banc). And the
Executive’s amicus brief #here argued for federal preemption of laws making immigra-
tion-status classifications if such laws prevent “obtaining other necessities of day-to-
day existence.” 2012 WL 4208119, at *2 (Sept. 6, 2012).

Defendants keep changing their position. Their stay motion backtracked from their
Arizona Dream Act brief by arguing that States could deny driver’s licenses to DAPA
recipients “so long as the States base eligibility on existing federal alien classifications.”
Stay Mot. 7 (quotation marks omitted). But their Appellants’ Brief now admits that
Arizona did act based on a federal classification; it denied driver’s licenses to all aliens
accorded deferred action. Br.28. So Defendants’ new position is that federal law “may”
permit an exclusion “if the classifications are borrowed from federal law and further a
substantial state purpose”” Br.29 (quotation marks omitted; emphasis added). But if Ari-
zona did not have a “substantial” purpose (according to Defendants), presumably no
other States do either. In short, as the district court noted, “it is apparent that the federal
government will compel compliance by all states regarding the issuance of driver’s li-
censes to recipients of deferred action.” ROA.4599; see Okla. Dep’t, 740 F.3d at 189-90
(State’s injury not self-inflicted when Executive “stopped short, both in its brief and at
oral argument, of stating that Oklahoma would be entitled” to enforce its law without
tederal interference).

Additionally, even if the Executive did not attempt to force States to provide

driver’s licenses to DAPA recipients, the recipients themselves (and their advocates)
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would. See Appellants’ Resp. to Mot. for Summ. Disposition 2, Texas v. United States,
No. 15-40333 (5th Cir. Apr. 2, 2015) (group of potential DAPA recipients arguing for
intervention in this case because they “fervently disagree” that States can refuse to grant
them driver’s licenses); Arizona Dream Act, 757 F.3d at 1058 (suit brought by five indi-
vidual DACA recipients and an organization).

Even if States did have a choice in the matter, the only way to avoid the additional
costs would be to deny licenses to a class of “individuals [the States] had previously
decided should be eligible for them.” ROA.4602. In other words, the States would face
a choice between added financial costs or “a significant intrusion into an area tradition-
ally reserved for a state’s judgment.” ROA.4602; see ROA.4404 (noting federal govern-
ment’s acknowledgment that power to issue driver’s licenses belongs to States).

b. Defendants also suggest States could recoup costs by increasing driver’s-li-
cense fees. Br.27. This cannot defeat standing. States theoretically could pass on any
financial injury through taxes or fees, yet States routinely have standing based on finan-
cial injuries. E.g., Wyoming v. Oklahoma, 502 U.S. 437, 447-48 (1992) (Wyoming’s “loss
of specific tax revenues”); Watt v. Energy Action Ednc. Found., 454 U.S. 151, 160-62 (1981)
(California’s “direct financial stake”); Maryland v. Louisiana, 451 U.S. 725, 736-37 (1981)
(States injured as “major purchasers of natural gas whose cost has increased”).

Defendants’ argument is particularly out of place here, given that part of each li-
cense’s cost is imposed by the federal REAL ID Act. Opp.7 n.14. And while Defend-
ants assert that the REAL ID Act is not mandatory (Br.27 n.2), “the states have no
choice but to pay these fees,” because if they do not, “their citizens will lose their rights

to access federal facilities and to fly on commercial aitlines.” ROA.46006.
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Moreover, Defendants’ theorized option of passing on costs would fundamentally
change Plaintiffs’ policies. The district court found based on record evidence
(ROA.2106-07) that, if a fraction of unauthorized aliens in Texas obtain DAPA and
apply for driver’s licenses, it would cost Texas over $100 to process each license—
requiring a manifold increase in the $24 fee to make up the loss. ROA.4597. The only
way to avoid this cost would be to abandon Texas’s objective of affordable driver’s
licenses.

c. The self-inflicted-injury doctrine also could not apply here because Plaintiffs
have not “manufacture[d]” standing by amending their driver’s-license laws to create an
injury. Clapper v. Ammnesty Int’l, USA, 133 S. Ct. 1138, 1143 (2013); see Opp.8. Nor have
they made any “unreasonable decision ... to bring about a harm that [they] knew to be
avoidable.” Sz Pzerre v. Dyer, 208 F.3d 394, 403 (2d Cir. 2000); see id. at 402 (an injury is
self-inflicted “only if . . . [it] is so completely due to the plaintiff’s own fault as to break
the causal chain”).

Wyoming confirms that the self-inflicted-injury doctrine does not apply here. There,
Wyoming had standing to challenge action decreasing coal sales and resulting in “direct
injury in the form of a loss of specific tax revenues’—even though Wyoming could
have raised the tax rate or taxed something else. 502 U.S. at 447-48. The Court did not
deny Wyoming standing because it selected the class of taxed items or the tax rate.
Likewise, Plaintiffs do not lose standing because they chose who would be eligible for

drivet’s licenses and how much they would have to pay.*

* Defendants’ reliance on Pennsylvania v. New Jersey, 426 U.S. 660, 664 (1976) (per curiam), is mis-
placed. Not only do Defendants ignore the Court’s more recent holdmg in Wyoming, but Pennsylvania
turned on the particular nature of the constitutional provisions at issue (the Privileges and Immunities
and Equal Protection Clauses), which “protect people, not States.” Id. at 665. Moreover, Pennsylvania

_9.
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Defendants suggest that any element of choice from a plaintiff is sufficient to de-
teat standing. Br.25-26. Wyoming rejects this, and this Court has too. See, e.g., Texas, 497
F.3d at 498 (no self-inflicted injury when Texas chose to invoke sovereign immunity to
avoid financial injury). Familiar standing cases would be wrong under this view. See, e.g.,
Japan Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 230 n.4 (1986) (conservation
groups established standing because “the whale watching and studying of their mem-
bers [would] be adversely affected,” even though members could have chosen to watch
and study other species).

2. Defendants insist that the injury could be offset by various attenuated eco-
nomic consequences of DAPA. Br.29-31. But courts routinely reject the concept of
related gains that “offset” standing. Opp.9 & n.20; accord, e.g., I..A. Haven Hospice, Inc. .
Sebelius, 638 F.3d 644, 657 (9th Cir. 2011) (plaintiff “has standing to challenge the. ..
regulation even though . .. it may also have enjoyed some offsetting benefits from the
[regulation’s] operation”). Defendants rely on Henderson v. Stalder, which held that tax-
payers lacked standing to challenge a specialty license plate’s issuance because (i) the
challenged plate cost no more than regular plates, (if) plaintiffs’ taxes would not in-
crease, and (iif) the relevant regulation explicitly stated that the required administrative
tee would offset the plate’s cost. 287 F.3d 374, 379 (5th Cir. 2002). Nothing in Henderson
suggests that offset considerations apply outside the narrow context of taxpayer stand-

ing or that a plaintiff must disprove every potential benefit of the challenged action.

stands at most for the proposition that taxation by one State is not inconsistent with taxation by
another. 7 Fed. Prac. & Proc. Juris. § 4051.

~10 -
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Such an approach would be unworkable. For instance, in Massachusetts v. EPA, Massa-
chusetts would have had to show that its injuries were not offset by economic benefits
from carbon-emitting automobiles.

And even if a “standing offset” analysis could apply, the district court correctly
tound DAPA’s potential economic benefits speculative. ROA.4429; ¢ Br.30 (relying
on ROA.2473’s recitation of an ideological think-tank’s claim that DAPA would expand
Texas’s tax base).

3. Defendants contend that a plaintiff’s injury must be cerzainly impending under
Clapper. Br.29-30. Plaintiffs satisfy that test. But what Clapper actually held is that stand-
ing can be established “if the threatened injury is ‘certainly impending,’ or there is ‘a “sub-
Stantial risk” that the harm will occur.”” Susan B. Anthony List, 134 S. Ct. at 2342 (quoting
Clapper; emphasis added); see Crane, 2015 WL 1566621, at *7 (Owen, J., concurring)
(citing Watt, 454 U.S. at 160-61, which found standing based on the Executive’s refusal
to experiment with non-cash-bonus bidding). Plaintiffs’ detailed exhibits easily allowed
the district court to find either standard satisfied.

B. Other costs. Plaintiffs also have standing based on other costs, including ed-
ucation, healthcare, and law-enforcement services. Opp.9 & n.18. The district court
tound, for example, that Texas spends over $7,000 annually for each unauthorized alien
in school and that Texas absorbed total education costs of almost $60 million in a single
year relating to illegal immigration. ROA.4420. The district court also found that, in
2008 alone, Texas incurred over $716 million in uncompensated medical services for

unauthorized aliens. ROA.4421. Plaintiffs presented additional evidence about their

-11 -
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costs, Opp.9 n.18, and the district court credited that evidence, ROA.4418, 4420-21,
4423, 4426.

The district court also found, based on record evidence, that DAPA will cause ad-
ditional education, healthcare, and law-enforcement costs to Plaintiffs. See ROA.4428
(“The States rightfully point out that DAPA will increase their damages with respect to
the category of services discussed above because it will increase the number of individ-
uals that demand them.”). Quite apart from any future increase in immigration, see
Opp.9 n.19, there are two categories of unauthorized aliens who will impose these costs
only as a result of DAPA. First, there are aliens who would have emigrated but for
DAPA’s benefits. ROA.4429. Indeed, the Executive has admitted as much. Goss Letter,
supra, at 3 (stating that the challenged Directive would reduce emigration by a total of
382,000 people by the year 2050). Second, there are aliens who would have been re-
moved but for DAPA. ROA.4429. Both of those findings are supported by record ev-
idence. ROA.1998, 2000-05 (expert demographer).

In contrast, Mississippi in Crane submitted no evidence that any DACA-eligible
aliens resided in the State or that it would incur any costs if such aliens arrived. Crane,
2015 WL 1566621, at *5; ¢¢ ROA.4397 (finding that 500,000 of Texas’s 1.6 million
unauthorized aliens would be DAPA-eligible); ROA.4420-21 (detailing cost to Texas of
each additional unauthorized alien). While Mississippi pointed only to a single study
quantifying the total cost of illegal immigration, Plaintiffs introduced numerous decla-
rations and exhibits, see ROA.1247-2437, 4222-4273, showing that DAPA would in-
crease the number of aliens imposing costs, and the district court credited that evidence.

ROA.4428.

-12 -
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The chain of causation Plaintiffs have established here is far less attenuated than
standing theories the Supreme Court has endorsed in cases like Watt, Japan Whaling, and
Duke Power Co. v. Carolina Environmental Study Group, 438 U.S. 59, 72-81 (1978). And it is
certainly less speculative than the chain of causation accepted in Massachusetts v. EPA,
premised on the “special solicitude” enjoyed by the States. 549 U.S. 497, 520 (2007); see
Opp.9 n.21.°

C. General arguments. Defendants’ general arguments against standing also fail.

First, Defendants cite cases suggesting that third parties have no standing to contest
non-enforcement decisions. Br.20-21. Those cases are irrelevant because Plaintiffs do
not challenge enforcement decisions or any form of enforcement discretion. See supra
Part I.

Second, Defendants cite Raznes v. Byrd, 521 U.S. 811, 819-20 (1997), for the propo-
sition that standing may be more difficult to demonstrate in constitutional cases. Br.19.
But once an injury is shown, a plaintiff has standing regardless of whether the injury is
caused by a statutory or constitutional violation. Additionally, Plaintiffs’ case can be
resolved, as the district court showed, under the APA without deciding any constitu-
tional question.

Third, Defendants argue that immigration law involves delicate policy judgments.
Br.21. Courts frequently address such cases. Opp.10-11. And none of Defendants’ cited
cases requires courts to deny standing simply because the case involves immigration.

The Executive recently acknowledged that programs like DAPA “must be carefully

> Similatly, Defendants’ brief fails to undermine Plaintiffs’ parens patriae standing. Br.32; see Opp.9
& n.22.

_13-



Case: 15-40238 Document: 00513005347 Page: 15 Date Filed: 04/14/2015

scrutinized to ensure that [they]... do[|] not seek to effectively rewrite the laws.”
ROA.516 (OLC Memo).

Finally, Defendants argue that standing is somehow /ess appropriate here because
Plaintiffs are or represent States. Br.22. This is exactly backwards. As in Massachusetts v.
EPA, the Plaintiff States have “surrender[ed] certain sovereign prerogatives” in the im-
migration field. 549 U.S. at 519. Just like in Massachusetts, Plaintiffs allege that the federal
government “abdicated its responsibility.” Id. at 505. Under such circumstances, Plain-
tiffs are entitled to “special solicitude.” Id. at 520; see Alden v. Maine, 527 U.S. 706, 715
(1999) (States “retain the dignity . .. of sovereignty”).

III. PLAINTIFFS ARE LIKELY TO SUCCEED UNDER THE APA.

A. Plaintiffs are well within the APA’s “zone of interests.” Br.33. This test is not
“especially demanding,” and it must be applied in a manner consistent with “Congress’s
evident intent . . . to make agency action presumptively reviewable.” Match-E-Be-Nash-
She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 2210 (2012) (quotation
marks omitted); see Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377,
1389 (2014). Plaintiffs meet this test in at least three ways. First, the Supreme Court has
recognized “the importance of immigration policy to the States.” Arizona v. United States,
132 8. Ct. 2492, 2500 (2012); see ROA.4454-55 (additional sources). Second, States have
an interest in protecting their citizens by reserving jobs for those lawfully in the country,
which is a key goal of immigration law. INS v. Nat'/ Ctr. for Immigrants’ Rights, Inc., 502
U.S. 183, 194 (1991); Perales v. Casillas, 903 F.2d 1043, 1051 (5th Cir. 1990). Third, Plain-

tiffs are squarely within the zone of interests of the APA’s notice-and-comment provi-

_14 -
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sion, which “is designed to ensure that affected parties have an opportunity to partici-
pate in and influence agency decision making at an early stage.” U.S. Szee/ Corp. v. EPA,
595 F.2d 207, 214 (5th Cir. 1979); see Lujan v. Defenders of Wildlife, 504 U.S. 555, 573 n.8
(1992).

Defendants also argue that APA review is “implicitly preclude[d].” Br.34. But they
identify no “clear and convincing evidence of legislative intention to preclude review.”
Japan Whaling, 478 U.S. at 231 n.4; see Block v. Cmty. Nutrition Inst., 467 U.S. 340, 347
(1984) (statute expressly allowed handlers and producers—but not consumers—to par-
ticipate in agency process). Defendants rely primarily on 8 U.S.C. § 1252(g), which de-
prives courts of jurisdiction to hear a claim “by or on behalf of any alien arising from
the decision or action by the [Secretary] to commence proceedings, adjudicate cases, or
execute removal orders against any alien under this chapter.” Br.34.¢ Plaintiffs’ lawsuit
(1) is not a claim brought “by or on behalf of any alien” and (2) does not concern any
of the listed actions. IIRIRA’s “theme” of protecting the Executive’s discretion is artic-
ulated through numerous specific provisions. Reno v. AAADC, 525 U.S. 471, 486-87
(1999) (listing sections). The existence of these numerous, specific provisions fore-
closes—rather than suggests—the idea that the statute incorporates some broader ju-
risdiction-stripping principle that would render the specific provisions redundant.

B. DAPA is a substantive rule requiring notice-and-comment procedures. De-
tendants do not dispute the obvious point that DAPA is not tentative. Opp.13-14. That

is enough to conclude that DAPA is no mere policy guidance—but there is more.

% Defendants also renew their mistaken argument that DAPA is simply an exetcise of enforcement
discretion. Br.33-35 (citing 6 U.S.C. § 202(5)).
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1. The APA’s procedural provisions are triggered by “policies affecting individual
rights and obligations.” Morton v. Ruig, 415 U.S. 199, 232 (1974). Ruiz held that the
government was required to use APA notice-and-comment procedures to promulgate
a policy that changed the “eligibility requirements” for allocating assistance to Native
Americans. Id. at 235-36. DAPA establishes similar eligibility criteria (e.g., anyone enter-
ing after January 1, 2010, is ineligible, ROA.86), so Ruzz controls here.

By contrast, Lincoln v. 175gil is inapposite. Cf. Br.37. 17gi/ held that an agency’s un-
reviewable decision to “discontinue a discretionary allocation of unrestricted funds
from a lump-sum appropriation” was not a substantive rule. 508 U.S. 182, 197 (1993).
The Court made clear that the agency’s decision “did not alter the [agency’s] criteria for
providing assistance.” Id. at 198. And it expressly distinguished Ruiz on the basis that it
involved “eligibility” criteria. Id. at 199.7

More broadly, as Defendants concede, an administrative action requires notice and
comment when it “ha[s] a significant effect on the legal rights or private interests of third
parties.” Br.37 (emphasis added); see Opp.15; Gulf Restoration, 2015 WL 1566608, at *5.
It is indisputable that DAPA will have an enormous effect on private interests: DAPA
will grant mzllions lawtul presence, work permits, and many benefits.

2. In addition, DAPA is a substantive rule because it restrains the discretion of

Executive decisionmakers. Opp.15; see Cruty. Nutrition Inst. v. Young, 818 F.2d 943, 946

" Defendants’ argument (Br.7) about the 2015 DHS appropriation is another version of their mis-
taken argument that DAPA is an exercise of enforcement discretion. This appropriation deals with
“necessary expenses for enforcement of immigration . . . laws, detention and removals” and money to
“identify aliens convicted of a crime who may be deportable, and to remove them from the United
States once they are judged deportable.” Pub. L. No. 114-4, 129 Stat. 39, 42-43.
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(D.C. Cir. 1987). As described above, DAPA allows no discretion with respect to eval-
uating applications (though it would qualify as a substantive rule simply by constraining
officials’ discretion). Opp.15; see Gen. Elec. Co. v. EPA, 290 F.3d 377, 384 (D.C. Cir.
2002) (possibility of discretion in unusual cases does not undermine an action’s binding
force in standard cases); U.S. Telephone Ass'n v. FCC, 28 F.3d 1232, 1234-35 (D.C. Cir.
1994) (substantive rule where agency only possibly departed from criteria in 8 out of
300 cases). In any event, on any number of other issues—such as the entry date, bio-
metrics requirement, necessary fee, and deferred-action period—DAPA indisputably
eliminates discretion altogether. Opp.15 n.39; see Mcl outh Steel Prods. Corp. v. Thomas,
838 F.2d 1317, 1321 (D.C. Cir. 1988) (substantive rule where document “conclusively
dispos[ed] of certain issues”).

In response, Defendants assert that instructions to agency officers cannot be sub-
stantive rules. Br.39. That is refuted by the cases Defendants cite. See Mada-Luna v. Fitz-
parick, 813 F.2d 1006, 1013-14 (9th Cir. 1987) (notice-and-comment procedures re-
quired if action “limits [the] administrative discretion” of an “agency, or its implementing
official”’) (emphasis added); Brock v. Cathedral Bluffs Shale Oil Co., 796 F.2d 533, 538 (D.C.
Cir. 19806) (regulation at issue exempt only because it was tentative).

The two main cases cited by Defendants are even less helpful to them because they
do not address the general-statement-of-policy exception; they rely on the separate ex-
ception for rules of internal agency procedure. Opp.13 n.29; Br.39. The “APA’s notice
and comment exemptions must be narrowly construed,” Professionals & Patients for Cus-

tomized Care v. Shalala, 56 F.3d 592, 595 (5th Cir. 1995), so the Executive must be clear
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about which exemption it claims. Cf. Gen. Elec., 290 F.3d at 382.* And the internal-
procedural-rule exemption does not apply to actions, like DAPA, that have a “substan-
tial impact” on regulated parties. Kast Metals, 744 F.2d at 1153; see Am. Hosp. Ass'n v.
Bowen, 834 F.2d 1037, 1050 (D.C. Cir. 1987) (relying on Kast Metals and finding rule was
not “likely to have the intent or effect of substantially altering party behavior”).

Defendants also suggest that constraints on agency decisionmakers require notice
and comment only if they have “a coercive impact.” Br.40. Ruiz would have been
wrongly decided under that view. And the D.C. Circuit expressly rejected the argument
that substantive rules must be “backed by a threat of legal sanction.” Chanzber of Commerce
v. DOL, 174 F.3d 206, 212 (1999). The question is simply whether “a purported policy
statement genuinely leaves the agency and its decisionmakers free to exercise discre-
tion.” Young, 818 F.2d at 946; Awm. Trucking Ass'ns Inc. v. ICC, 659 F.2d 452, 463 (5th
Cir. 1981).

3. Finally, Defendants resort to policy arguments. Br.41-42. But Congress has
already weighed “the interests of agency efficiency and public input,” Kast Metals, 744
F.2d at 1153, and provided that notice and comment will generally be available, unless
one of the exemptions applies. And the need for public participation is at its zenith

when dealing with a change in the law as far-reaching, novel, and significant as DAPA.

® In passing, Defendants cite (Br.47) another exemption, concerning “matter[s] relating to agency
management or personnel or to public property, loans, grants, benefits, or contracts.” 5 U.S.C.
§ 553(a)(2). Lawful presence is an immigration status, not a grant of money, goods, services, or any
kind of “public benefit.” Neither are work permits or travel rights. This exemption, moreover, must

(13 <

be limited to instances where the government has “a ‘proprietary’ or other unique interest.” Hous.
Auth. of City of Omaba v. U.S. Hous. Auth., 468 F.2d 1, 9 (8th Cir. 1972) (explaining that an expansive
and acontextual reading of this exemption could “include virtually every activity of government” and
“carve the heart out of the notice provisions”). Indeed, if the “public benefits” exemption were read
as broadly as Defendants suggest, Ruzz (which did concern benefits) would be wrongly decided.
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IV. THE OTHER STAY FACTORS SIGNIFICANTLY FAVOR PLAINTIFFS.

A. Defendants have not shown that they will suffer irreparable injury in the time
between now and resolution of this expedited preliminary-injunction appeal. Defend-
ants’ argument about “national security” and “protect|ing] the Homeland” (Br.52) falls
manifestly short of the national-security argument in Youngstown, which concerned the
grave realities of the Korean War but still could not rescue the unlawful Executive ac-
tion there. Opp.16.

Here, Defendants argue that it would be more expedient to identify in advance
unauthorized aliens who are a low priority for removal, allowing field officers to process
them more quickly in the future. Yet the injunction does not stop Defendants from
giving aliens documents assigning a priority level, as the district court explained and
Defendants admitted below. Stay Order *7. The preliminary injunction only stops De-
fendants from conferring lawful presence, work permits, and multiple benefits, as sup-
posed “incentives” to facilitate that program. Id. The inability to grant unauthorized
benefits does not impinge on enforcement discretion (as Defendants admitted in the
district court, 7. at *0).

Moreover, the Executive does not dispute that it never perceived an emergency
need to hand out these benefits until recently, 4. at *8—just after the November elec-
tions in the President’s second Term, when the Executive explained DAPA as a
“change [in] the law” based on Congtress’s failure to “[p]ass a bill.” ROA.234.

B. Even if Defendants could establish some modicum of irreparable injury, it
would not outweigh Plaintiffs’ irreversible injury from allowing DAPA to take effect

before a final judgment. In the single page addressing this factor (Br.51), Defendants
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do not dispute that the preliminary injunction preserves the status quo—*“the last peace-
able uncontested status” between the parties. 11A Fed. Prac. & Proc. Civil § 2948. Nor
do they confront the clear-error standard for reviewing the district court’s finding of
irreparability, or address Defendant Rodriguez’s admission that DAPA cannot readily
be undone. Opp.17 n.44. Defendants’ only argument—other than wrongly claiming
that no injuries exist—is that Plaintiffs’ injuries are not irreversible because deferred
action can be revoked. Br.51. Revocation, however, does not erase harms that have
already occurred, such as money spent on healthcare or on processing a flood of
driver’s-license applications.

C. Defendants’ argument that an injunction is against the public interest because
of DAPA’s alleged beneficial effects on local economies and law enforcement (Br.53-
54) fails to grapple with the abuse-of-discretion standard of review. The district court
heard those arguments but rightly recognized that “the public interest factor that weighs
the heaviest is ensuring that actions of the Executive Branch . .. comply with this coun-
try’s laws and its Constitution,” such that it is “far preferable to have the legality of
these actions determined before the fates of over four million individuals are decided.”
ROA.4695-96; see Nixon v. Fitzgerald, 457 U.S. 731, 754 (1982) (courts act within the
“broad public interest[]” when they “maintain” the “proper balance” of “the separation
of powers”). Nor are the supposed benefits “undisputed.” Br.54. Plaintiffs dispute
them, Opp.20 n.49, and the district court correctly found them “speculative,”
ROA.4429.

The district court rightly observed that, under Defendants’ position, future Presi-

dents could cite limited resources “to cease enforcing environmental laws, or the Voting
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Rights Act, or even the various laws that protect civil rights and equal opportunity.”
ROA.4640; see ROA.178. Defendants have yet to acknowledge this point, let alone re-
spond to it.

D. Lastly, the Executive’s unclean hands are yet another reason to deny the equi-
table relief of a stay. See Precision Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S.
806, 814-15 (1945) (unclean-hands doctrine “closes the doors of a court of equity to
one tainted with inequitableness or bad faith relative to the matter in which he seeks
relief”). On April 7, the district court found that the Executive committed “miscon-
duct” in misrepresenting whether it had immediately implemented Expanded DACA.
Order, 2015 WL 1540152, at *6.

V. THE INJUNCTION PROPERLY APPLIES NATIONWIDE.

Defendants attack the preliminary injunction’s nationwide scope (Br.54-56) with-
out acknowledging that they zever suggested a geographical limit in their district-court
briefs on the preliminary injunction. See Opp.19. Defendants forfeited this argument,
and their delay in raising it reflects how strange it is.

Defendants’ reliance on 5 U.S.C. § 705 raises the question whether allowing DAPA
to take effect anywhere would cause irreparable injury. It would, as previously ex-
plained, and none of Defendants’ authorities speak to circumstances like those here.
Opp.18-19 (distinguishing Meinhold and Califano); Lion Health Servs., Inc. v. Sebelins, 635
F.3d 693, 703 (5th Cir. 2011) (full refund of payments improper when challenger owed
agency money). Califano v. Y amasaki actually affirmed nationwide class certification and

a nationwide injunction. 442 U.S. 682, 702-06 (1979).
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Defendants do not dispute that the challenged program confers lawful presence
and work permits that are valid zationwide. They suggest that it is “attenuated” to envi-
sion that any of the millions of eligible aliens would either leave Texas (or a Plaintiff
State) to get DAPA and return, or move from a non-plaintiff State to Texas (or another
Plaintiff State). Br.56. But this is a substantial certainty—and clearly a “substantial risk,”
Susan B. Anthony List, 134 S. Ct. at 2342—given the right to free interstate movement,
the enormous number of affected aliens, and the size of these States’ economies.

Finally, Defendants do not deny (Br.54-50) that Plaintitfs’ claims, when proven,
require wholesale invalidation of DAPA. Opp.20. In that regard, the claims are similar
to the claim in Massachusetts: the remedy there was not and could not be limited to Mas-
sachusetts simply because a non-plaintiff State opposed regulating carbon emissions.
And it was entirely appropriate for the district court to base “the scope of preliminary
injunctive relief” on both the “likelihood of success and [the] showing of irreparable
harm.” Vagqueria Tres Monjitas, Inc. v. Irizarry, 587 F.3d 464, 487 (1st Cir. 2009); see Stay
Order *7.

CONCLUSION

Defendants’ stay motion should be denied.
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