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INTRODUCTION AND NATURE OF THE EMERGENCY

The district court on May 18, 2018 entered a permanent injunction ordering the
State to take costly steps to alter its voter-registration procedures under pressing
deadlines. The court ordered the State to create—within 45 days—an online voter-
registration system for individuals who use the Department of Public Safety’s (DPS)
online driver’s-license-renewal and change-of-address system. The injunction also
orders the State to create—wisthin 14 days—a statewide public-education plan, sub-
ject to approval by Plaintiffs’ counsel, to inform the public about how the judgment
“changes the voter registration process,” at a potential cost of at least hundreds of
thousands of dollars. App.632, 652-53.!

Defendants respectfully request an emergency stay of the district court’s injunc-
tion for two primary reasons: (1) Plaintiffs lack standing; and (2) the injunction goes
well beyond simply enjoining the alleged violations of the National Voter Registra-
tion Act and Equal Protection Clause found by the district court.

First, Plaintiffs do not have standing because they were registered to vote at the
time they filed their lawsuit, and they did not put on evidence that they would inter-
act with the online DPS system in the future by either moving to a new county or
registering to vote (given that they are currently registered). Consequently, Plaintiffs

have never had a cognizable Article III injury at any time during this lawsuit.

! App.X refers to the Appendix and its consecutively-numbered page filed with
this motion.
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Second, even if the district court had Article III jurisdiction, the terms of its in-
junction are not warranted by its findings that the NVRA and the Equal Protection
Clause require Defendants to treat online driver’s-license-renewal and change-of-
address requests as voter-registration applications. The injunction goes much fur-
ther, requiring Defendants to create a statewide public-education and marketing
campaign within 14 days, abide by detailed compliance provisions that Congress left
to the States, and submit to wholly unnecessary monitoring and reporting provisions
empowering Plaintiffs’ counsel to commandeer this online voter-registration process
for the next 3 years. And as multiple declarations from State officials make clear, it
is not feasible for Defendants to comply with the district court’s wide-ranging in-
junction in the short timeline provided. App.647-58.

Thus, a stay pending appeal is warranted to maintain the status quo while this
Court reviews the district court’s ruling. Given the pressing June 1, 2018 (14-day)
deadline imposed by the district court, Defendants respectfully request a ruling on
this stay motion by June 1. Alternatively, Defendants request that the Court issue a
temporary administrative stay, should the Court need additional time to rule on this

motion for a stay pending appeal.

BACKGROUND
I. The National Voter Registration Act
The U.S. Constitution guarantees to the States the right to choose the time,
place, and manner of elections, unless Congress intervenes. U.S. Const. art. I, §4,

cl. 1. The NVRA, 52 U.S.C. §§20501-11, requires States to offer voter-registration
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applications simultaneously with driver’s-license applications in certain circum-
stances. Under 52 U.S.C. §20504(a)(1), “[e]ach State motor vehicle driver’s license
application (including any renewal application) submitted to the appropriate State
motor vehicle authority under State law shall serve as an application for voter regis-
tration with respect to elections for Federal office .. ..”

Section 20504(d) creates a similar rule for change-of-address forms: “[a]ny
change of address form submitted in accordance with State law for purposes of a
State motor vehicle driver’s license shall serve as notification of change of address
for voter registration with respect to elections for Federal office ....” Relatedly,
§20504(c) generally prohibits States from requiring duplicate information on the
voter-registration portion of a driver’s-license application, but subsection
(c)(2)(C)(iii) requires the voter-registration portion to include a signature. The
NVRA also prescribes the time in which a voter-registration application accepted by
a motor-vehicle authority (here, DPS) must be transmitted to the State election offi-
cial (here, the Secretary of State) and processed. /4. §§20504(e), 20507(2)(1)(A).

The NVRA creates a private right of action for individuals aggrieved by viola-
tions of its provisions. An aggrieved person must provide written notice to the chief
election official of the State. /4. §20510(b)(1). The State typically has 90 days to cor-

rect the violation. /4. §20510(b)(2). If the violation is not corrected, the aggrieved

person may bring a civil action for declaratory or injunctive relief. /4.

II. Texas Voter Registration

Texas statutes governing voter registration require a voter-registration applica-

tion to have a written signature. E.g., Tex. Elec. Code §13.002(b) (“A registration
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application must be in writing and signed by the applicant.”); 7d. §15.021 (same for
voter-registration-information changes). The only exception to the signature re-
quirement is when a voter moves within a single county; in that case, Texas law per-
mits the voter to change his voter-registration address online. /4. §15.021(d). If, how-
ever, the voter moves between counties, he must fill out a written voter-registration
form and sign it. /4. §15.021(a).> Signatures on voter-registration applications may
then be used to investigate voter fraud or identity theft, consider absentee ballots, or
address problems with electronically captured signatures. App.235, 446, 456-57.

Texas’s paper applications for driver’s licenses, renewal of driver’s licenses, and
changes of address—all of which require signatures— provide for simultaneous voter
registration or change of address. App.206-13; Tex. Elec. Code §20.062. When a
person initially applies for a driver’s license, the applicant provides one signature on
the paperwork and a second signature on an electronic screen that captures the image
of the signature. App.459-60. The electronically-captured signature is sent to the
Secretary of State for voter-registration purposes. App.206-10; Tex. Elec. Code
§§20.066(a), 63.002(d).

In contrast to those paper applications, the allegations here arise from online re-
newal of driver’s licenses and changes of address. Texas permits individuals to re-
new their driver’s licenses or change their addresses through DPS’s online system.

App.296. The online system asks the individual whether he would like to register to

% This is because Texas uses a county-based voter-registration system. See Tex.
Elec. Code §12.001; 74. §8§13.071, 13.101 (explaining duties of county registrar).
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vote. App.299. Next to the box marked “Yes,” the website states “This does not
register you to vote,” but instead explains that “You will receive a link to a voter
application on your receipt page.” App.299. When the individual completes his
online transaction, a notice in red appears at the top of the webpage stating, “You
are not registered to vote until you have filled out the online application, printed it,
and mailed it to your local County Voter Registrar.” App.302. The notice also con-

tains a link to download a voter-registration application. App.302.3

III. Procedural History

Plaintiffs are three Texas residents who, between 2013 and 2015, moved be-
tween counties in Texas and changed their addresses through DPS’s online system.
App.11-12. All three were registered to vote at their previous Texas addresses, but
none of them printed out and mailed in a voter-registration form as instructed by the
DPS system. App.571. When they attempted to vote in the next election, they were
told that they were not registered in the county to which they had moved. App.317,
336-37, 355-57.

Plaintiffs’ counsel notified Defendants of these alleged violations of the NVRA,
App.570, and Defendants offered to assist Plaintiffs in updating their voter-registra-
tion information. App.572. By the end of 2015, all three Plaintiffs were registered to

vote at their current (new) addresses. App.374, 395, 409.*

3 A prior version of this system contained similar instructions. App.288-89.

* The timing of each registration is available in a sealed exhibit that may be found
at District Court Docket No. 78 (using the “EDR” (Effective Date of Registration)
field).
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Even though Plaintiffs were registered to vote at their current addresses by the
end of 2015, Plaintiffs nevertheless filed suit in March 2016; Plaintiffs alleged that
(1) Defendants violated the NVRA by failing to permit individuals to register to vote
or change their registration address online when submitting driver’s-license-renewal
or change-of-address requests online, 52 U.S.C. §20504(a), (d); and (2) Defendants’
conduct also violated the Equal Protection Clause. App.1-19.° Defendants are the
Secretary of State and the Director of DPS.

The district court denied Defendants’ motion to dismiss, App.83-103, and the
parties filed cross-motions for summary judgment. Defendants’ motion included ev-
idence that all three Plaintiffs were already registered to vote at their current ad-
dresses at the time suit was filed. App.374, 395, 409. And, although each Plaintiff
claimed they would use DPS’s online system in the future, App.502-10, Plaintiffs
offered no evidence that they would (1) move to a new county in the future, or (2)
need to register to vote in the future (given that they were already registered).

The district court granted Plaintiffs’ summary-judgment motion and denied De-
fendants’ motion. The court rejected the standing and mootness arguments raised
by Defendants, App.593-603, and found that Defendants’ conduct violated the
NVRA because Defendants could use the electronically-captured signatures already
on file to permit online voter registration and changes of address for driver’s-license-

renewal or change-of-address requests. App.605-11. The court also determined that

5 Plaintiffs also raised NVRA claims under 52 U.S.C. §§20503, 20504(c),
20504(e), and 20507(a)(1)(A). As explained below, these claims are derivative of
Plaintiffs’ claims under §20504(a) and (d). See infra p.12.
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the Equal Protection Clause required Defendants to allow online voter registration
for individuals who use the online DPS renewal or change-of-address system.
App.621-26.

The district court then entered a sweeping permanent injunction. Instead of tai-
loring its injunction to simply require the State to treat online driver’s-license-re-
newal and change-of-address requests as sufficient voter-registration applications,
the district court also (1) required Defendants to create a statewide public-education
campaign in 14 days—to be reviewed and approved by Plaintiffs’ counsel;® (2) man-
dated precise details of Defendants’ compliance; (3) required Defendants to collect
and transmit to Plaintiffs’ counsel a wide range of information related to online voter
registration for the next 3 years; and (4) retained continuing jurisdiction for 2 years.
App.628-34.

Defendants appealed and moved for a stay in district court on May 23, explaining
that they would seek relief from this Court absent a ruling by 1:00pm on May 25.
App.635-58. That deadline has passed without an order from the district court. Be-
cause Defendants must begin complying by June 1 and in order to give this Court a
full week to consider this motion, Defendants now respectfully request from this
Court a stay pending appeal or, alternatively, a temporary administrative stay while

the Court considers this motion.

¢ If the parties cannot agree on a plan, they must submit their proposals to the
court within 25 days. App.632.
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ARGUMENT

Defendants satisfy all four stay factors: (1) likelihood of success on the merits,
(2) irreparable harm, (3) no substantial harm to other parties, and (4) the public in-
terest. See Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 734

F.3d 406, 410 (5th Cir. 2013).

I. Defendants Are Likely to Prevail on Appeal Because Plaintiffs Lack
Standing and the District Court’s Injunction Is Drastically Over-
broad.

Plaintiffs were registered to vote at the time they filed their lawsuit. Therefore,
there was no concrete injury presenting a live case or controversy between the parties
at any time during this lawsuit. The district court thus lacked Article III jurisdiction
over Plaintiffs’ lawsuit.

The district court’s injunction is also significantly overbroad. The district court
ordered remedies that go far beyond the requirements of the NVRA and Equal Pro-
tection Clause, placing unnecessary burdens on Defendants that are not warranted
by the liability findings.

A. Plaintiffs lack standing because they were already registered to
vote when they filed this lawsuit.

Here, the three Plaintiffs claim to have experienced—:# the past—the inability
to register to vote at their current addresses (and thus an alleged violation of the
NVRA and the Equal Protection Clause caused by the DPS online system). But sub-
sequent to that alleged injury, they became registered to vote at their current ad-
dresses, and they were so registered before they filed this lawsuit. As this Court’s

precedent makes clear, simply experiencing an alleged violation of law in the past
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does not confer standing to seek future injunctive relief. Machete Prods. v. Page, 809
F.3d 281, 288 (5th Cir. 2015). Instead, a plaintiff must put on evidence that a viola-
tion of his rights—that is, an Article III concrete injury—is impending. Deutsch v.
Annis Enters., Inc., 882 F.3d 169, 173 (5th Cir. 2018) (per curiam). And here, there is
no evidence any Plaintiff will interact with the DPS online system in the future by
either (1) moving to a new county and changing his address, or (2) registering to vote
while renewing his driver’s license (given that Plaintiffs are already registered to
vote).

Consequently, Plaintiffs lacked standing to file their lawsuit because they never
had an Article III concrete injury during this lawsuit that is redressable by the pro-
spective injunctive relief they seek. See, e.g., Moore v. Bryant, 853 F.3d 245, 248-49
(5th Cir. 2017) (elements of standing). Alternatively, this lawsuit was moot before it
was ever filed. Either way, no Article III jurisdiction exists.

1. Plaintiffs do not—and cannot—seek retrospective relief.

The only past violation of law Plaintiffs allege is that, between 2013 and 2015,
they were unable to change their voter-registration addresses online simultaneously
with their driver’s-license addresses. App.11-12. But at the time Plaintiffs filed suit
in 2016, any possible injury had already dissipated: Plaintiffs were registered to vote
at their new addresses. App.374, 395, 409. Any of Plaintiffs’ alleged injuries in the
past (from a possible NVRA or equal-protection violation) have been remedied, and
the district court did not order any relief for such injuries. App.628-34.

No law provides for such retrospective relief in any event. The NVRA permits

only declaratory and injunctive relief. 52 U.S.C. §20510(b). And sovereign immunity
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bars Plaintiffs from seeking anything other than prospective injunctive relief against
State officials for alleged equal-protection violations. See Edelman v. Jordan, 415 U.S.
651, 677 (1974).

2. Plaintiffs lack standing to seek relief for hypothetical future harms.

The only possible injury remaining to Plaintiffs is a hypothetical future one—
Plaintiffs could encounter the online DPS system by (1) moving to a new county and
changing their address, or (2) becoming unregistered to vote and then seeking to re-
register when renewing their driver’s licenses. But Plaintiffs presented no evidence
that either scenario is likely to occur. And hypothetical injuries are insufficient to
establish Article III jurisdiction. Moore, 853 F.3d at 248.

To obtain prospective relief, a plaintiff has the burden to establish standing by
putting on evidence that the “threatened injury is certainly impending” or that there
is a “‘substantial risk’ that the harm will occur.” Susan B. Anthony List v. Driehaus,
134 S. Ct. 2334, 2341 (2014) (quoting Clapper v. Amnesty Int’l USA, 568 U.S. 398,
409, 414 n.5 (2013)). The Supreme Court has “repeatedly reiterated” that “[a]llega-
tions of possible future injury are not sufficient.” Clapper, 568 U.S. at 409.

This Court has held on multiple occasions, including earlier this year, that a past
injury is not sufficient to confer standing to seek future injunctive relief. In Deutsch,
the Court held that a wheelchair-bound plaintiff lacked standing to seek injunctive
relief under the Americans with Disabilities Act after he encountered physical obsta-
cles at a women’s hair salon, as he failed to produce evidence that he ever intended
to visit the salon again. 882 F.3d at 174. As the Court stated, “[m]erely having suf-

fered an injury in the past is not enough; the plaintiff must show a ‘real or immediate
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threat that the plaintiff will be wronged again.’” 1d. at 173 (quoting City of Los Angeles
. Lyons, 461 U.S. 95, 111 (1983)). This echoes the Court’s holding in Machete Pro-
ductions: “In the context of prospective injunctive and declaratory relief, past expo-
sure to illegal conduct, by itself, does not evince a present case or controversy and
thus cannot establish standing.” 809 F.3d at 288 (dismissing, for lack of standing, a
First Amendment challenge to a Texas film grant program); accord O’Shea v. Little-
ton, 414 U.S. 488, 495-96 (1974).

That Plaintiffs allegedly experienced a violation of the NVRA or the Equal Pro-
tection Clause in the past that has been cured does not give them standing—absent
evidence that there is a substantial risk that they will be injured in the future. They
failed to put on that evidence.

Each Plaintiff asserts that he intends to “continue transacting online with De-
partment of Public Safety (‘DPS’) in the future whenever I am required to renew or
change the address on my driver’s license and am eligible to do so.” App.502-10. But
there is no evidence that any Plaintiff will need to use the online DPS system in the
future to change his voting information. No Plaintiff put on evidence of an intent to
move to a new county, so no Plaintiff has shown a substantial risk that he will expe-
rience a violation of 52 U.S.C. §20504(d) by being unable to change his voter-regis-
tration address online. Likewise, no Plaintiff put on evidence that he will become
unregistered to vote and need to re-register when renewing his driver’s license.
App.572 (Plaintiffs are currently registered to vote). So there is no evidence that
Plaintiffs will experience a violation of 52 U.S.C. §20504(a), which applies only

when an individual seeks to register to vote while renewing his driver’s license.
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The remainder of Plaintiffs’ NVRA claims all stem from the same alleged inju-
ries that Plaintiffs are unlikely to experience —the inability to register to vote online
when renewing a driver’s license or change a registration address online when chang-
ing a driver’s-license address. First, §20504(c) prohibits requiring duplicative infor-
mation in a voter-registration application when it is part of a driver’s-license appli-
cation, so Plaintiffs will not be harmed unless they seek to register to vote while re-
newing their driver’s license—which they have not shown they will do. Similarly,
§20504(e) and §20507(a)(1)(A) concern the transmission and processing of voter-
registration applications. If Plaintiffs do not intend to register to vote online (because
they are already registered, App.572, or do not intend to move to a new county), then
they will not be harmed by alleged violations of those sections, either. Finally,
§20503 requires simultaneous applications “pursuant to section 20504,” so there
can be no violation of §20503 without a violation of §20504.

Likewise, there is no evidence that Plaintiffs will experience any future equal-
protection violation. Plaintiffs’ equal-protection claim is analogous to their NVRA
claim, as the district court held that the inability to register to vote or change a reg-
istration address online while submitting an online driver’s-license-renewal or
change-of-address request unconstitutionally burdens the right to vote. App.621-26.
But, again, there is no evidence that any Plaintiff will need to register to vote and
change his address to a new county online in the future.

3. The district court’s reasoning is erroneous.
The district court erroneously relied on the “capable of repetition” exception

to mootness. App.598-99. The capable-of-repetition-yet-evading-review exception
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to mootness does not apply here because Plaintiffs never had standing to begin with
when they filed their lawsuit: “[I]f a plaintiff lacks standing at the time the action
commences, the fact that the dispute is capable of repetition yet evading review will
not entitle the complainant to a federal judicial forum.” Friends of the Earth, Inc. v.
Laidlaw Enytl. Servs. (TOC), Inc., 528 U.S. 167, 191 (2000); see Steel Co. v. Citizens
for a Better Env’t, 523 U.S. 83,109 (1998) (““‘the mootness exception for disputes
capable of repetition yet evading review . .. will not revive a dispute which became
moot before the action commenced’”).

Regardless, this doctrine’s elements are not met here. Live disputes about
Texas’s online driver’s-license system will not “evade review.” Any Texan who
plans to move to a new county or intends to register to vote when renewing his
driver’s license could bring the same claims that Plaintiffs brought. The district court
relied on cases in which mootness hinged on the election cycle, leaving little time to
complete litigation. App.598-99 (citing Storer v. Brown, 415 U.S. 724 (1974); Ctr. for
Individual Freedom v. Carmouche, 449 F.3d 655, 662 (5th Cir. 2006)). That is not the
case here: Any mootness of Plaintiffs’ claims was not caused by an election, but by
the fact that Plaintiffs are now registered to vote. There is no reason to believe that
other possible plaintiffs with actual live disputes (or even these same Plaintiffs if they
actually were to move to a new county or become unregistered in the future) will lack
sufficient time to litigate these issues.

The district court also erroneously allowed Plaintiffs to seek to vindicate the

rights of third parties. App.88 (reasoning that “[o]ther individuals will certainly be
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affected”); App.598 (referring to “Plaintiffs (or others)” when discussing continu-
ing harm). But Plaintiffs cannot assert the rights of others without showing a “close
relationship” with particular individuals who will encounter DPS’s online system or
that those individuals are somehow hindered from bringing suit themselves. Kow-
alski v. Tesmer, 543 U.S.125,129-30 (2004). Plaintiffs have not made such a showing

and cannot rely on alleged harms to third parties for standing.

B. The district court’s injunction is significantly overbroad.

The district court’s injunction goes far beyond simply requiring Defendants to
treat online driver’s-license-renewal or change-of-address requests as sufficient
voter-registration applications—the bases for the NVRA and equal-protection viola-
tions found by the court. Instead, the district court also (1) required a public-educa-
tion campaign on 2-weeks’ notice, (2) mandated unnecessary details of Defendants’
compliance, (3) gave Plaintiffs’ counsel authority to monitor Defendants for 3 years,
and (4) retained continuing jurisdiction for the next 2 years. App.628-34. The dis-
trict court’s findings do not warrant any of these overbroad injunctive provisions,
which are thus an abuse of discretion. See, e.g., Lion Health Servs., Inc. v. Sebelius, 635
F.3d 693, 703 (5th Cir. 2011) (“[I]njunctive relief should be no more burdensome to
the defendant than necessary to provide complete relief to the plaintiffs.”). Moreo-
ver, Defendants cannot comply with the terms of the injunction under the 14- and

45-day deadlines set by the district court.
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1. The scope of the injunction is not tailored to the violations found by
the district court.

a. 'The Constitution gives States the authority to regulate their own voter-reg-
istration processes to the extent those procedures are not mandated by Congress.
U.S. Const. art. I, §4, cl. 1. Accordingly, this Court has cautioned that an NVRA
injunction “may not encompass more conduct than was requested or exceed the le-
gal basis of the lawsuit.” Scott v. Schedler, 826 F.3d 207, 214 (5th Cir. 2016) (per
curiam). There, the Court instructed the district court to “make plain that the in-
junction’s scope is limited to [the defendant]’s enforcement of the NVRA” with re-
spect to the violations shown. /d.

The Seventh and Ninth Circuits agree with this Court: An NVRA injunction
must accord an “adequate sensitivity to the principle of federalism.” Voting Rights
Coal. v. Wilson, 60 F.3d 1411, 1416 (9th Cir. 1995); Ass’n of Cmty. Orgs. for Reform
Now (ACORN) v. Edgar, 56 F.3d 791, 798 (7th Cir. 1995). The Seventh Circuit sua
sponte struck a portion of a district court’s judgment that went beyond a “simple
injunction” preventing the NVRA violation. Edgar, 56 F.3d at 796-98. Even though
the language used in the district court’s order was similar to that found in the NVRA|
the Seventh Circuit found the differences harmful and, in some cases, “well be-
yond” the NVRA. 4. at 797-98. As the Seventh Circuit recognized, “federal judicial
decrees that bristle with interpretive difficulties and invite protracted federal judicial
supervision of functions that the Constitution assigns to state and local government
are to be reserved for extreme cases of demonstrated noncompliance with milder

measures. They are last resorts, not first.” Id. at 798. The Ninth Circuit, likewise,

15



Case: 18-50428 Document: 00514488340 Page: 24 Date Filed: 05/25/2018

has warned that NVRA injunctions should not be overbroad—by “direct[ing] the
district court on remand to impose no burdens on the state not authorized by the
[NVRA] which would impair the State of California’s retained power to conduct its
state elections as it sees fit.” Wilson, 60 F.3d at 1416.

b. Many provisions of the district court’s order are abuses of discretion, as they
go far beyond simply ordering Defendants to accept online driver’s-license-renewal
and change-of-address requests as sufficient voter-registration applications—the ba-
ses upon which the district court found NVRA and equal-protection violations.

Public-education and marketing campaign. The district court has ordered Defend-
ants to propose to Plaintiffs’ counsel —within a mere 14 days—a statewide public-
education campaign, using multiple media venues (television, radio, internet, social
media, or government websites) to educate Texans about its judgment and the
changes it will bring. App.632. Plaintiffs presented no evidence that a statewide pub-
lic-education or marketing campaign is needed to redress Plaintiffs’ alleged injuries
(to the extent they have not already been redressed, see supra p.9-10). Yet the judg-
ment requires Defendants and third-party vendors (who are not parties to this litiga-
tion) to engage in a 2-year marketing program to promote online voter registration.
App.632. And this judgment gives Plaintiffs the authority to approve Defendants’
efforts. App.632.

This type of relief is nowhere mentioned in the NVRA, which permits only ap-
propriate declaratory and injunctive relief to individuals who have been aggrieved by
violations of the NVRA. 52 U.S.C. §20510(b)(2). It does not give federal courts carte

blanche to order a State to do anything the district court believes may be beneficial,
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let alone compel the expenditure of public funds. And the costs to the State here
could potentially amount to several hundreds of thousands of dollars, depending on
what Plaintiffs or the district court demand. See App.652-53.

Mandating the details of Texas’s online system. As the Seventh Circuit recognized,
the NVRA does not permit courts to micromanage the details of an NVRA injunc-
tion. Edgar, 56 F.3d at 797-98; ¢f. Horne v. Flores, 557 U.S. 433, 448 (2009). While
paragraph 2 of the Court’s order attempts to track the language of the NVRA (but
fails to do so exactly), paragraph 4 removes any discretion the State has to determine
how best to comply with the NVRA, setting the exact language to be used and the
precise procedures to be followed. App.629-32. As explained in the affidavits at-
tached to Defendants’ motion to stay filed in the district court, by mandating specific
details of Defendant’s actions, the district court has made it more difficult for De-
fendants to comply with the NVRA. App.654-55, 657-58 (explaining that the tracking
requirements will require significant reprogramming of Texas’s system).

Monstoring by Plaintiffs’ counsel. The district court’s injunction also requires De-
fendants to compile vaguely defined reports, statistics, policies, and correspondence
with customers and provide them to Plaintiffs’ counsel for the next 3 years. App.633-
34. Defendants must also perform monthly quality-control tests and report the re-
sults to Plaintiffs’ counsel. App.634. None of this remedies any injury suffered by
Plaintiffs. As the Seventh Court has held, “until it appears that the state will not
comply with such an injunction, there is no occasion for the entry of a complicated
decree that treats the state as an outlaw and requires it to do even more than the

‘motor voter’ law requires.” Edgar, 56 F.3d at 798.
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Retaining jurisdiction for 2 years. A district court generally has jurisdiction to en-
force its judgments. See Peacock v. Thomas, 516 U.S. 349, 356 (1996). But the district
court retained jurisdiction not just over its judgment, but over undefined “obliga-
tions under the NVRA [and] the Equal Protection Clause,” and gave Plaintiffs in-
definite enforcement authority. App.634. There is no basis for the district court to

retain jurisdiction over such a broad range of conduct by Defendants.

2. Defendants cannot comply with the judgment on the schedule set
by the district court.

As explained in the motion to stay filed in the district court, it is not feasible for
Defendants to meet the 14- and 45-day deadlines in the court’s judgment. App.635-
58. The Secretary of State lacks the funds for an effective statewide media campaign,
and the process of procuring vendors alone can take 45 days. App.652-54. The 45-
day deadline to reprogram the online DPS system is not feasible because (1) the
court-mandated tracking represents a new and unforeseen requirement, App.654-55,
657-58; and (2) in March 2018, the State made the wholly legitimate decision to
switch vendors for Texas.gov, effective September 1, 2018. App.647-48. Because of
this transition, the current and new vendors, who are not parties, cannot meet the
45-day deadline to make the court-mandated changes and will have significant diffi-
culty meeting a 90-day deadline, putting other State online systems at risk. App.649-

50.
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II. The State Will Suffer Irreparable Harm If the Injunction Is Not Stayed
Pending Appeal.

The improper scope of the injunction creates irreparable harm, see supra p.14-18,
and because Defendants are likely to prevail on the merits of their standing argu-
ment, they will suffer irreparable harm if forced to spend State resources to comply
with any portion of the injunction. See supra p.18. Defendants also face the threat of
sanctions if their third-party vendor cannot complete the mandated changes in the
45 days allotted.

When, as here, there is no mechanism for the State “to recover the compliance
costs they will incur if the [injunction] is invalidated on the merits,” an injury is ir-
reparable. Texas v. EPA, 829 F.3d 405, 434 (5th Cir. 2016); see Ledbetter v. Baldwin,
479 U.S. 1309, 1910 (1986) (Powell, J., in chambers) (finding irreparable harm when
a state was unlikely to recover “the administrative costs of changing its system to
comply with the District Court’s order”). In addition, if the injunction is vacated
and online registration is not mandated, the statewide public-education campaign
will have served only to confuse voters about what they are able to do online.

This Court has also recognized that a State suffers an “institutional injury” from
the “inversion of . . . federalism principles . . ..” Texas, 829 F.3d at 434; see Moore v.
Tangipahoa Par. Sch. Bd., 507 F. App’x 389, 399 (5th Cir. 2013) (per curiam) (finding
that a State suffers irreparable harm when an injunction “would frustrate the State’s
program” and “deprive[] the State of the opportunity to implement its own legisla-

ture’s decisions”). That is precisely what occurred here. See supra p.14-18.
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III. The Remaining Stay Factors Favor the State.

A. A stay will not injure Plaintiffs, who are already registered to vote. As de-
scribed above, see supra p.10-12, Plaintiffs have not shown that they will ever encoun-
ter the allegedly unlawful online DPS system again by either changing their address
to a new county or registering to vote while renewing their driver’s license.

B. A stayisin the public interest. When, as here, the State seeks a stay pending
appeal, “its interest and harm merge with that of the public.” Veasey v. Abbott, 870
F.3d 387, 391 (5th Cir. 2017) (per curiam) (citing Nken v. Holder, 556 U.S. 418, 435
(2009)). The proper expenditure of state funds and implementation of state pro-
grams is a matter of public interest. E.g., Hamer v. Brown, 831 F.2d 1398, 1402 (8th
Cir. 1987). The efficient administration of government programs is also in the public
interest. See, e.g., Rufo v. Inmates of Suffolk Cty. Jail, 502 U.S. 367, 381 (1992). Re-
quiring the State to abide by the costly and intrusive injunction pending appeal is not

in the public interest.
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CONCLUSION
The Court should stay the district court’s injunction pending appeal, and alter-

natively, enter a temporary administrative stay while it considers this motion.

Respectfully submitted.
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