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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
AMARILLO DIVISION

UNITED STATES OF AMERICA,
ex rel. ALEX DOE, Relator,

THE STATES OF TEXAS,
ex rel. ALEX DOE, Relator,

ex rel. ALEX DOE, Relator,
CASE FILED UNDER SEAL

Plaintiffs,

V.

PLANNED PARENTHOOD
FEDERATION OF AMERICA, INC.,
PLANNED PARENTHOOD GULF
COAST, INC., PLANNED
PARENTHOOD OF GREATER TEXAS,
INC., PLANNED PARENTHOOD
SOUTH TEXAS, INC., PLANNED
PARENTHOOD CAMERON COUNTY,
INC., PLANNED PARENTHOOD SAN
ANTONIO, INC.,
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Defendants.

STATE OF TEXAS’S COMPLAINT IN INTERVENTION

TO THE HONORABLE JUDGE MATTHEW J. KACSMARYK:
The State of Texas, by and through the Attorney General of Texas, Ken

Paxton, (“the State”) brings this law enforcement action pursuant to the Texas
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Medicaid Fraud Prevention Act (“TMFPA”), Tex. Hum. Res. Code ch. 36. The
State files this Complaint in Intervention under Federal Rule of Civil Procedure 24,

and would respectfully show the Court as follows:

I. INTRODUCTION AND PROCEDURAL BACKGROUND

1.  Thisis a complaint in intervention and civil law enforcement action to
recover taxpayer dollars paid to Planned Parenthood Federation of America, Inc.,
Planned Parenthood Gulf Coast, Inc., Planned Parenthood of Greater Texas, Inc.,
Planned Parenthood South Texas, Inc., Planned Parenthood Cameron County, Inc.,
and Planned Parenthood San Antonio, Inc., (collectively “Defendants” or “Planned
Parenthood”) that Planned Parenthood was not entitled to receive, and to assess civil
remedies against Planned Parenthood under the TMFPA. Specifically, Planned
Parenthood received reimbursement from Texas Medicaid to which it was not
entitled. Planned Parenthood knowingly and improperly avoided its obligation to
repay money owed to the Texas Medicaid program.

2. Planned Parenthood owns and operates abortion facilities and health
clinics in Texas with the purported purpose of providing medical services, delivering
pharmaceuticals, providing counseling and educational services and materials for
family planning and family planning preventative care, and providing medication and

surgical abortions. Planned Parenthood and its clinics are grantees of state and
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federal funds provided through state programs and/or directly through federal
programs, including the Medicaid program.

3. From February 1, 2017, and continuing through March 2021, Planned
Parenthood Defendants presented or caused to be presented thousands of claims for
payment for Medicaid services, received approximately $10 million dollars in
payments from state funds for these claims, and failed to repay the money they
received from these claims after they knew or should have known that they were not
entitled to keep the money.

4.  In October 2015, Texas Health and Human Services Commission
Office of Inspector General (HHSC-OIG) initiated proceedings to terminate
Planned Parenthood’s Medicaid provider credentials. In December 2016, HHSC-
OIG served a final Notice of Termination on Planned Parenthood. The Notice
advised Planned Parenthood of its rights to administrative due process to contest the
termination determination. Planned Parenthood failed to exercise any of its rights
to challenge the termination, and by mid-January 2017 all of Planned Parenthood’s
deadlines to request a hearing had expired. The HHSC-OIG decision to terminate

therefore became final under Texas law by end of January 2017. 1 Tex. Admin. Code

§ 371.1703(6)(2), (7).
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5.  Rather than avail itself of its administrative remedies, Planned
Parenthood brought suit in the United States District Court for the Western District
of Texas against HHSC-OIG seeking, among other things, temporary, preliminary,
and permanent injunctive relief enjoining the State from terminating or threatening
to terminate Planned Parenthood’s Medicaid provider agreements (‘“the federal
court action”). See Planned Parenthood of Greater Tex. Family Planning and
Preventative Health Servs., Inc., et al. v. Traylor, et al.,No. 1:15-cv-01058 (W.D. Tex.
2015). In January 2016, the district court issued a preliminary injunction against
Texas, enjoining the State from terminating Planned Parenthood’s Medicaid
provider agreements. Texas appealed the district court’s order, and in November
2020 the Fifth Circuit issued an en banc opinion reversing the district court and
vacating the injunction. In December 2020 the Fifth Circuit mandate issued,
effectively ending the federal court action.

6. On December 15, 2020, the same day the Fifth Circuit’s mandate
issued vacating the preliminary injunction, Planned Parenthood sent a letter to Texas
Medicaid requesting an administrative appeal of Texas’s December 2016 decision
to terminate its enrollment as a provider. Texas Medicaid denied Planned
Parenthood’s request as untimely. Planned Parenthood also sent a letter to Texas

Medicaid requesting a 90-day grace period to transition its patients to other
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providers. On January 4, 2021, HHSC granted a 30-day grace period, through
February 3, 2021.

7.  On the last day of the grace period, February 3, 2021, Planned
Parenthood filed a Motion for Temporary Restraining Order and a request for
mandamus relief in Travis County District Court (the “State court action”). The
State court issued a Temporary Restraining Order enjoining HHSC-OIG “from
directly or indirectly terminating or otherwise interfering with Providers’

participation in the Medicaid program.”

The Temporary Restraining Order was
subsequently extended twice. On March 12, 2021, the State Court denied Planned
Parenthood’s Motion for Preliminary Injunction and dismissed its request for
mandamus relief with prejudice. See Exh. 1, final order in I re Planned Parenthood,
cause no. D-1-GN-21-000528, in the 261 District Court of Travis County, Texas.
Planned Parenthood did not appeal the Order denying its Motion for Preliminary
Injunction and dismissing its mandamus action.

8.  Planned Parenthood continued to submit requests for reimbursement
by Texas Medicaid and continued to receive payments from Texas Medicaid during

the pendency of the federal court action and the State court action, on and between

February 1, 2017, and March 12, 2021, when Planned Parenthood knew or should
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have known it was not a qualified Texas Medicaid provider by operation of Texas
law.

9.  Planned Parenthood received reimbursements in the amount of
approximately $10 million for services delivered on and between February 1, 2017,
through March 12, 2021. Planned Parenthood has not made any attempt to repay
any of this money to Texas.

10. OnFebruary 5,2021, Alex Doe (“Relator”) filed this lawsuit under seal
in the United States District Court for the Northern District of Texas, alleging
Planned Parenthood committed violations of the federal False Claims Act, 31 U.S.C.
§§ 3729 et seq. and the Louisiana Medical Assistance Programs Integrity Law, La.
Rev. Stat. §§ 46:437.1 et seq., as well as the TMFPA. Relator seeks remedies under
all three statutes. With this complaint in intervention, Texas intervenes only as to
the TMFPA allegations discussed herein.

II. 'TEXAS MEDICAID STATUTORY FRAMEWORK

11.  Under the federal Medicaid Act, states use federal and state funds to

reimburse healthcare providers’ costs in providing medical care to certain categories
of individuals. See VFIB v. Sebelius, 567 U.S. 519, 575 (2012). As a condition of

participating in Medicaid, states must provide an administrative process for
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providers to challenge their exclusion or termination from the Medicaid program.
42 C.F.R. §§ 1002.210, 1002.213.

12.  Accordingly, Section 32.034(a) of the Texas Human Resources Code
requires ‘“‘reasonable notice and an opportunity for hearing if one is requested”
before a Medicaid contract is terminated. See also 1 Tex. Admin. Code
§ 371.1703(e) (setting out the requirements for a termination notice).

13. A provider may request an administrative hearing upon receipt of a final
notice of termination. /4. § 371.1615(b)(2). But the provider does not have
unlimited time to act—the request for a hearing must be received within 15 days
after the provider received its final notice:

A person may request an administrative hearing after receipt of a final notice

of termination in accordance with § 371.1615 of this subchapter (relating to

Appeals) unless the termination is required under 42 C.F.R. § 455.416. The

OIG must receive the written request for a hearing no later than the 15 days
after the date the person receives the notice.

Id. § 317.1703(H)(2).

14.  If the provider does not timely request an administrative hearing, the
termination becomes “final and unappealable.” 4. § 371.1615(c). Specifically, the
termination becomes “final” 30 calendar days after service of the final notice if no
request for appeal has been timely received. Id. § 371.1617(a)(1); see also id.

§ 371.1703(g)(8) (“Unless otherwise provided in this section, the termination
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becomes final as provided in § 371.1617(a) of this subchapter (relating to Finality
and Collections.”)).

15.  Accordingly, under Texas law, a Medicaid provider who receives a final
notice that its contract will be terminated has 15 days from receipt of the Final Notice
to request an administrative appeal. Otherwise, the termination becomes final 30
days from receipt of the Final Notice. 1 Tex. Admin. Code § 371.1617(a)(1); see also
id. § 371.1703(g)(8).

16. A provider whose Medicaid credentials are terminated is no longer a
“qualified” provider and is no longer eligible to seek or receive reimbursement from
Medicaid. 1 Tex. Admin. Code § 371.1705(e)(5) (“If, after the effective date of an
exclusion, an excluded person submits or causes to be submitted claims for services
or items furnished within the period of exclusion, the person may be subject to civil
monetary penalty liability”).

17. A provider who receives reimbursement from Texas Medicaid to
which it is not entitled is obligated to remit the payments back to the State. See Exh.
2 (Provider Agreement), § 1.3.7; Exh. 3 (excerpts from Texas Medicaid Provider
Procedures Manual), § 1.10, p. 54; see also 1 Tex. Admin. Code § 371.1703 (failure

to repay overpayments to the Medicaid program is grounds for termination of
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provider agreement); 4. §371.1655(4) (a provider who fails to repay an
overpayment within 60 days is subject to administrative sanctions).

III. THE PARTIES
A. Plaintiffs

18. The Plaintiffs are the State of Texas, by and through the Attorney
General of Texas, Ken Paxton, (“the State”) and relator Alex Doe (collectively,
“Plaintiffs”). As intervenor on the TMFPA allegations, Texas is lead plaintiff as to
the claims asserted under Texas law. Tex. Hum. Res. Code § 36.107(a). The United
States and Louisiana have declined intervention; therefore, Relator stands in the
shoes of the sovereigns as to federal law and Louisiana law.

B. Defendants

19. Defendants Planned Parenthood Federation of America, Inc., Planned
Parenthood Gulf Coast, Inc., Planned Parenthood of Greater Texas, Inc., Planned
Parenthood South Texas, Inc., Planned Parenthood Cameron County, Inc., Planned
Parenthood San Antonio, Inc., are a system of affiliated entities operating as and
collectively referred to herein as “Planned Parenthood” or “Defendants.” Planned
Parenthood provides women’s health services and abortion services at clinics in the
State of Texas and the State of Louisiana, including Medicaid services that are the

subject of this action.
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20. Defendant Planned Parenthood Federation of America, Inc. (“PPFA”)
is a New York corporation that has over 50 affiliate organizations that provide health
care services and abortion services in every State, including the other Defendants in
this case. PPFA provides significant monetary support to these affiliates as well as
other types of support and control, such as directives, marketing, communications,
requirements, standards, policies, and accreditation for affiliates providing medical
care, insurance coverage, legal counsel and representation, and direct support for the
provision of healthcare services.

21. PPFA maintains its executive and corporate administrative offices at
123 Williams Street, Tenth Floor, New York City, New York.

22. Defendant Planned Parenthood Gulf Coast (“PPGC”) maintains its
executive and corporate administrative offices at 4600 Gulf Freeway, Houston,
Texas, and provides medical services at multiple clinics, including the following: (1)
Fannin Clinic in Houston, Texas; (2) Greenbriar Clinic in Stafford, Texas; (3) 1960
Clinic in Houston, Texas; (4) Southwest Clinic in Houston, Texas; (5) Greenspoint
Clinic in Houston, Texas; (6) Dickinson Clinic in Dickinson, Texas; (7) Rosenberg
Clinic in Rosenberg, Texas; (8) Prevention Park clinic; (9) Northwest clinic; (10)

Spring clinic; (11) Northville clinic; (12) Southwest clinic; (13) Stafford clinic; (14)
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Baton Rouge Clinic in Baton Rouge, Louisiana; and (15) New Orleans Clinic in New
Orleans, Louisiana.

23.  Defendant Planned Parenthood of Greater Texas, Inc. (“PPGT”) is a
Texas corporation and an affiliate of PPFA that provides women’s health services
and abortion services at clinics in the State of Texas. PPGT and its clinics are
recipients of federal funds provided through Texas.

24. PPGT maintains its executive and corporate administrative offices at
7424 Greenville Avenue, Dallas, Texas, and provides medical services at the
following clinics: (1) Addison Health Center in Addison, Texas; (2) Arlington
Health Center in Arlington, Texas; (3) Bedford Health Center in Bedford, Texas;
(4) Cedar Hill Health Center in Cedar Hill, Texas; (5) North Dallas Shelburne
Health Center in Dallas, Texas; (6) South Dallas Surgical Health Services Center in
Dallas, Texas; (7) Lubbock Health Center in Lubbock, Texas; (8) Southeast Fort
Worth Health Center in Fort Worth, Texas; (9) Southwest Fort Worth health
Center in Fort Worth, Texas; (10) Southwest Fort Worth Surgical Health Services
Center in Fort Worth, Texas; (11) Mesquite Health Center in Mesquite, Texas; and
(12) Plano Health Center in Plano, Texas.

25. Defendant Planned Parenthood of South Texas, Inc. is a Texas

corporation and affiliate of PPFA that is a parent corporation of three other
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corporations, Defendant Planned Parenthood of Cameron County, Defendant
Planned Parenthood of San Antonio (hereinafter referred to collectively as
“PPST?”), and Planned Parenthood South Texas Surgical Center, which provides
women’s health services and abortion services at clinics in the State of Texas. PPST
and its clinics are recipients of federal funds provided through Texas.

26. PPST maintains its executive and corporate administrative offices at
2140 Babcock Road, San Antonio, Texas and provides medical services at the
following clinics: Planned Parenthood-Harlingen in Harlingen, Texas; Planned
Parenthood-Southeast in San Antonio, Texas; Planned Parenthood-San Pedro in
San Antonio, Texas; Planned Parenthood-Northeast in San Antonio, Texas;
Planned Parenthood-Marbach in San Antonio, Texas; Planned Parenthood-South
Texas Medical Center in San Antonio, Texas; and Planned Parenthood-Brownsville

in Brownsville, Texas.

IV. JURISDICTION AND VENUE

27.  This Court has jurisdiction over this action pursuant to Tex. Hum. Res.
Code § 36.101 to recover civil remedies, and costs of suit, including reasonable
attorneys’ fees and expenses. This Court has supplemental jurisdiction over these

state law claims pursuant to 28 U.S.C. § 1367.
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V. BACKGROUND
A. Texas Medicaid Program

28. The state and federal governments fund health care for the poor and
mentally ill through public health assistance programs. The Medical Assistance
Program in Texas, commonly referred to as Texas Medicaid, was created to provide
medical assistance for low-income individuals and families in Texas. See generally
Tex. Gov’t Code ch. 531.

29. The Texas Medicaid program is a system that provides medical
products and services to qualified recipients. The program is funded jointly by the
State of Texas and the federal government. The Texas Health and Human Services
Commission (“HHSC”) administers the Texas Medicaid program and has authority
to promulgate rules and other methods of administration governing the program.
See, e.g., Tex. Gov’t Code § 531.021.

B. Texas Medicaid Providers

30. Healthcare providers such as pharmacies and physicians may elect to
participate in the Texas Medicaid program. To become a Texas Medicaid Provider,
a healthcare provider must submit a Provider Enrollment Application and enter into
a Medicaid Provider Agreement with HHSC (“Provider Agreement”). See, e.g.,

Exh. 2.
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31. As a condition for participating in Texas Medicaid, a provider must
represent to Texas Medicaid that they will comply with the requirements of the
Texas Medicaid Provider Procedures Manual (“Provider Manual”). Providers
must further acknowledge their duties to be familiar with the Provider Manual and
to ensure that employees acting on behalf of the providers also comply with the
requirements set forth in the Provider Manual. See, e.g., Exh. 3.

32. Providers further agree under the Provider Agreement that they will
comply with applicable state and federal laws governing and regulating Medicaid,
and all state and federal laws and regulations related to waste, abuse, and fraud.

33.  When approving a healthcare provider to become a Texas Medicaid
Provider, Texas Medicaid must rely upon the representations of the provider that he
or she will comply with the terms and conditions of the Provider Agreement and the
Provider Manual. Accordingly, Texas Medicaid Providers have an on-going duty to
Texas Medicaid to comply with these terms and conditions and comply with state
and federal laws when providing medical services and treatment to Texas Medicaid

patients.

VI. APPLICABLE TEXAS LAW

34.  Plaintiffs re-allege and reincorporate by reference as set forth herein the

allegations contained in Paragraphs 1 through 33 of this Complaint.
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35. A person commits an unlawful act as defined under the Texas Medicaid
Fraud Prevention Act, if the person:

Knowingly makes, uses, or causes the making or use of a false record or

statement material to an obligation to pay or transmit money or property to

this state under the Medicaid program, or knowingly conceals or knowingly

and improperly avoids or decreases an obligation to pay or transmit money

or property to this state under the Medicaid program.

Tex. Hum. Res. Code § 36.002(12) (emphasis added).

Hereinafter, references to conduct as constituting “unlawful acts” mean that the
conduct being described was done by Defendants at times when one or more of the
statutory provisions set forth in this Paragraph applied and was done in ways and
through means that satisfy all the required elements of at least one applicable
statutory provision.

VII. DEFENDANTS’ UNLAWFUL ACTS UNDER TMFPA

36. Plaintiffs re-allege and reincorporate by reference as set forth herein the
allegations contained in Paragraphs 1 through 35 of this Complaint.

37. On March 12, 2021, the Hon. Lora J. Livingston of the 261st District
Court of Travis County, Texas issued a final order dismissing Planned Parenthood’s
claims for injunctive and mandamus relief in the State court action. See Exh. 1.
Planned Parenthood did not appeal Judge Livingston’s decision. Therefore, as of

March 12,2021, the question whether Planned Parenthood had any legal remedy to
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appeal from the State’s termination decision was resolved fully and finally as a matter
of law. Indeed, by operation of law, Planned Parenthood was effectively terminated
from Texas Medicaid, at the latest, by February 1, 2017, by which date it had failed
to exhaust its administrative remedies. Consequently, Planned Parenthood was not
entitled to retain reimbursements from Texas Medicaid for services delivered on or
after February 1, 2017. Planned Parenthood was obligated to repay to Texas
Medicaid dollars that it received in reimbursements to which it was not entitled. See
1 Tex. Admin. Code §§ 371.1655(4); 371.1703; 371.1705(¢e)(5); see also Exh. 2;
Exh. 3.

38. Planned Parenthood has received approximately $10 million in
reimbursements from Texas Medicaid for services delivered after February 1, 2017,
and before March 12, 2021.

39. Under the TMFPA a person commits an unlawful act if the person
“knowingly and improperly avoids an obligation to pay or transmit money . . . to
[this] State under the Medicaid program.” Tex. Hum. Res. Code § 36.002(12).

40. Planned Parenthood has not paid any of the $10 million back to Texas
Medicaid. Planned Parenthood was obligated to repay the overpayment within 60
calendar days of identifying it. 1 Tex. Admin. Code § 371.1655(4). Planned

Parenthood identified, or should have identified, the overpayment on March 12,
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2021, the date of Judge Livingston’s final order. Exh. 1. Planned Parenthood should
have repaid Texas Medicaid on or before May 12, 2021. It has not done so.
Accordingly, Planned Parenthood knowingly avoided its obligation to pay money to
the State and has committed an unlawful act under the TMFPA. See Tex. Hum.
Res. Code § 36.002(12).

41. Each day since May 12, 2021, that Planned Parenthood has avoided its
obligation to repay the Texas Medicaid is a separate unlawful act under the TMFPA.
Planned Parenthood’s unlawful acts under section 36.002(12) began on May 12,
2021 and are continuing on each subsequent day until this obligation is satisfied.
Each day Planned Parenthood fails to repay this money to Texas Medicaid, it incurs
an additional civil penalty. See, e.g., United States v. ITT Cont’l Baking Co., 420 U.S.
223 (1975); see also State v. City of Greenville, 726 S.W.2d 162 (Tex. App.—Dallas
1986, writ ref’d n.r.e.).

VIII. CIVIL REMEDIES UNDER THE TMFPA

42.  Under the TMFPA, a defendant who commits an unlawful act is liable
to the State of Texas for civil remedies for each unlawful act, in some instances,
without regard to whether that violation resulted in “any loss to the Medicaid
program.” In re Xerox Corp., 555 S.W.3d 518, 533 (Tex. 2018) (citing Tex. Hum.

Res. Code § 36.052(2)(1)).
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43.  Defendants are liable to Texas for the amount paid by Texas Medicaid
to Planned Parenthood directly or indirectly as a result of each unlawful act
committed by Planned Parenthood. Tex. Hum. Res. Code § 36.052(a)(1).

44. Defendants are liable to Texas for interest on the amount paid by Texas
Medicaid to Planned Parenthood directly or indirectly as a result of each unlawful
act committed by Planned Parenthood. Tex. Hum. Res. Code § 36.052(a)(2).
Interest is due at the prejudgment interest rate from the date of the payment by
Medicaid resulting from the unlawful act until the State recovers the amount of the
payment from Defendants. /d.

45.  Defendants are liable to Texas for civil penalties for each unlawful act
found by the trier of fact, in an amount not less than $5,500 per unlawful act and not
more than $11,000 (or the maximum amount provided by 31 U.S.C. § 3729(a)) per
unlawful act. Tex. Hum. Res. Code § 36.052(a)(3)(B).

46. Defendants are liable to Texas for two times the amount described in
section 36.052(a)(1). Tex. Hum. Res. Code § 36.052(a)(4).

IX. JURYDEMAND
47.  Plaintiffs respectfully request a trial by jury on all claims pursuant to

Federal Rule of Civil Procedure 38.
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X. PRAYER

48.  The State of Texas asks that judgment be entered upon trial of this case

in favor of the State and Relator against Defendants to the maximum extent allowed

by law.

49. The State of Texas asks that it recover from Defendants under the

TMEFPA:

E.
F.

the amount of any payment or the value of any monetary or in-
kind benefit provided under the Medicaid program, directly or
indirectly, as a result of the unlawful acts, including any payment
made to a third party;

two times the amount of the payment or the value of the benefit
described above;

civil penalties in an amount not less than $5,500 or more than
$11,000 (or the maximum amount provided by 31 U.S.C.
§ 3729(a)) for each unlawful act committed by Defendants;

interest on the amount of the payment or the value of the benefit
described in subsection (A) above at the prejudgment interest
rate in effect on the day the payment or benefit was received or
paid, for the period from the date the benefit was received or paid
to the date that the state recovers the amount of the payment or
value of the benefit;

expenses, costs, and attorneys’ fees; and

post-judgment interest at the legal rate.

50. Plaintiffs seek monetary relief in excess of $1,000,000.

51. The Relator asks that he be awarded:

A.

expenses, costs and attorneys’ fees;
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B.  Relator’s share as provided by the TMFPA; and

C.  Such other and further relief to which Relator may show himself
entitled, either at law or in equity.
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Respectfully submitted,

KEN PAXTON
Attorney General of Texas

BRENT WEBSTER
First Assistant Attorney General

GRANT DORFMAN
Deputy First Assistant Attorney General

SHAWN E. COWLES
Deputy Attorney General for Civil Litigation

/s/ Raymond Charles Winter
RAYMOND CHARLES WINTER
Chief, Civil Medicaid Fraud Division
Texas Bar No. 21791950

AMY SNOW HILTON
Assistant Attorney General
General Litigation Division
State Bar No. 24097834

HALIE E. DANIELS
Assistant Attorney General
General Litigation Division
State Bar No. 24100169

Office of the Attorney General

P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548

(512) 463-2120 / Fax (512) 320-0667
Raymond.Winter@oag.texas.gov
Amy.Hilton@oag.texas.gov
Halie.Daniels@oag.texas.gov

ATTORNEYS FOR STATE OF TEXAS

21



Case 2:21-cv-00022-Z Document 22 Filed 01/06/22 Page 22 of 22 PagelD 245

CERTIFICATE OF SERVICE
I hereby certify that on January 6, 2022 a true and correct copy of the foregoing

document was served on the following persons via electronic mail:

Yolanda Y. Campbell

Trial Attorney

Civil Division, Fraud Section
U.S. Department of Justice
Yolanda.y.campbell@usdoj.gov

Scott Hogan

Civil Chief

United States Attorney’s Office
Northern District of Texas
Scott.Hogan@usdoj.gov

Nicholas J. Diez

Assistant Attorney General

Medicaid Fraud Control Unit

Office of Attorney General Jeff Landry
Attorney General of Louisiana
DiezN@ag.louisiana.gov

Andrew B. Stephens

Heather Gebelin Hacker

Hacker Stephens, LLP

108 Wild Basin Road South, Suite 250
Austin, Texas 78746

Counsel for Relator
Andrew@HackerStephens.com
Heather@HackerStephens.com

/s/ Raymond C. Winter
RAYMOND C. WINTER
Chief, Civil Medicaid Fraud Division
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Velva L. Price

District Clerk
Travis County

CAUSE NO. D-1-GN-21-000528 D-1-GN-21-000528
Alexus Rodriguez

IN RE: IN THE DISTRICT COURT

PLANNED PARENTHOOD OF
GREATER TEXAS FAMILY PLANNING
AND PREVENTATIVE HEALTH
SERVICES, INC., PLANNED
PARENTHOOD OF GREATER TEXAS,
INC., PLANNED PARENTHOOD SAN
ANTONIO, PLANNED PARENTHOOD
CAMERON COUNTY, PLANNED
PARENTHOOD SOUTH TEXAS
SURGICAL CENTER, and PLANNED
PARENTHOOD GULF COAST,

TRAVIS COUNTY, TEXAS

LN LN LN LN LD LD LD LD LN LN LD LD LD LD LN L

Relators. 261ST JUDICIAL DISTRICT

ORDER DENYING ORIGINAL PETITION FOR WRIT OF MANDAMUS AND
APPLICATION FOR INJUNCTIVE RELIEF

On this date the Court considered the Original Petition for Writ of Mandamus
filed by Relators Planned Parenthood of Greater Texas Family Planning and
Preventative Health Services, Inc., Planned Parenthood of Greater Texas, Inc.,
Planned Parenthood San Antonio, Planned Parenthood Cameron County, Planned
Parenthood South Texas Surgical Center, and Planned Parenthood Gulf Coast
(collectively “Relators”). Relators also applied for injunctive relief as part of their
Petition. After considering the briefing submitted by the parties on both the
application for injunctive relief and the request for writ of mandamus, and also
considering the evidence and argument presented by the parties during a hearing on

the application for a temporary injunction, the Court finds that Relators’ requests for
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injunctive relief and for a writ of mandamus are not meritorious and should be
denied.

IT IS THEREFORE ORDERED that all of Relators’ claims against
Respondents Sylvia Hernandez Kauffman, Inspector General; the Office of Inspector
General; Cecile Erwin Young, Executive Commissioner of Texas Health and Human
Services Commission; and Texas Health and Human Services Commission
(collectively “Respondents”) in the above-styled cause are hereby DISMISSED
WITH PREJUDICE.

This is a final judgment that completely disposes of all claims between all

parties to this action.

SIGNED on this the 12th day of March | 2021.

DISTRICT JUDGE LORA LIVINGSTON
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certificate of service that complies with all applicable rules.

Automated Certificate of eService

This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a

Envelope ID: 51418408
Status as of 3/16/2021 9:04 AM CST

Associated Case Party: Planned Parenthood of Greater Texas Family Planning and
Preventative Health Serv

Name BarNumber | Email TimestampSubmitted | Status
Timothy P.Ribelin tim.ribelin@huschblackwell.com 3/12/2021 10:47:10 AM | SENT
Thomas H.Watkins tom.watkins@huschblackwell.com 3/12/2021 10:47:10 AM | SENT
Samuel Rajaratnam Sammy.Rajaratham@huschblackwell.com | 3/12/2021 10:47:10 AM | SENT
Michael Crowe Michael.Crowe@huschblackwell.com 3/12/2021 10:47:10 AM | SENT
Case Contacts
Name BarNumber | Email TimestampSubmitted | Status
Cynthia Givens cynthia.givens@Huschblackwell.com 3/12/2021 10:47:10 AM | SENT
Tamera Martinez tamera.martinez@oag.texas.gov 3/12/2021 10:47:10 AM | SENT
Elizabeth Spivey Elizabeth.Spivey@huschblackwell.com | 3/12/2021 10:47:10 AM | SENT
Cathy Werner Catherine.Werner@huschblackwell.com | 3/12/2021 10:47:10 AM | SENT

Associated Case Party: Texas Health and Human Services Commission

Name

BarNumber

Email TimestampSubmitted | Status

Benjamin Walton

benjamin.walton@oag.texas.gov | 3/12/2021 10:47:10 AM | SENT
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HHSC Medicaid Provider Agreement

Name of provider enrolling:

Medicaid TPI: (if applicable) Medicare provider ID number: (if applicable)

Physical address (where health care is rendered): Providers MUST enter the physical address where the services are rendered to clients. If the
accounting, corporate, or mailing address is entered in this physical address field, the application may be denied.
Number Street Suite City State ZIP

Accounting/billing address: (if applicable)
Number Street Suite City State ZIP

As a condition for participation as a provider under the Texas Medical Assistance Program (Medicaid), the Provider (Provider) agrees to comply with
all terms and conditions of this Agreement.

I

1.1

1.2
1.2.1

1.2.2

1.2.3

ALL PROVIDERS

Agreement and documents constituting Agreement.

The current Texas Medicaid Provider Procedures Manual (Provider Manual) may be accessed via the internet at www.tmhp.com. Provider has
a duty to become educated and knowledgeable with the contents and procedures contained in the Provider Manual. Provider agrees to comply
with all of the requirements of the Provider Manual, as well as all state and federal laws governing or regulating Medicaid, and provider further
acknowledges and agrees that the provider is responsible for ensuring that all employees and agents of the provider also comply. Provider agrees
to acknowledge HHSC’s provision of enrollment processes and authority to make enrollment decisions as found in Title 1, Part 15, Chapter
352 of the Texas Administrative Code. Provider is specifically responsible for ensuring that the provider and all employees and agents of the
Provider comply with the requirements of Title 1, Part 15, Chapter 371 of the Texas Administrative Code, related to waste, abuse and fraud, and
provider acknowledges and agrees that the provider and its principals will be held responsible for violations of this Agreement through any acts
or omissions of the provider, its employees, and its agents. For purposes of this Agreement, a principal of the provider includes all owners with a
direct or indirect ownership or control interest of five percent or more, all corporate officers and directors, all limited and non-limited partners,
and all shareholders of a legal entity, including a professional corporation, professional association, or limited liability company. Principals of the
provider further include managing employee(s) or agents who exercise operational or managerial control or who directly or indirectly manage
the conduct of day-to-day operations.

State and Federal regulatory requirements.

By signing this Agreement, Provider certifies that the provider and its principals have not been excluded, suspended, debarred, revoked or any
other synonymous action from participation in any program under Title XVIII (Medicare), Title XIX (Medicaid), or under the provisions of
Executive Order 12549, relating to federal contracting. Provider further certifies that the provider and its principals have also not been excluded,
suspended, debarred, revoked or any other synonymous action from participation in any other state or federal health-care program. Provider
must notify the Health and Human Services Commission (HHSC) or its agent within 10 business days of the time it receives notice that any
action is being taken against Provider or any person defined under the provisions of Section 1128(A) or (B) of the Social Security Act (42 USC
§1320a-7), which could result in exclusion from the Medicaid program. Provider agrees to fully comply at all times with the requirements of 48
CEFR, Ch. 3, relating to eligibility for federal contracts and grants.

Provider agrees to disclose information on ownership and control, information related to business transactions, and information on persons
convicted of crimes in accordance with 42 CFR Part 455, Subpart B, and provide such information on request to the Texas Health and Human
Services Commission (HHSC), Department of State Health Services (DSHS), Texas Attorney General’s Medicaid Fraud Control Unit, and the
United States Department of Health and Human Services. Provider agrees to keep its application for participation in the Medicaid program
current at all times by informing HHSC or its agent in writing of any changes to the information contained in its application, including, but not
limited to, changes in ownership or control, federal tax identification number, provider licensure, certification, or accreditation, phone number,
or provider business addresses. Changes due to a change of ownership or control interest must be reported to HHSC or its designee within 30
days of the change. All other changes must be reported to HHSC or its designee within 90 days of the change.

Provider agrees to disclose all convictions of Provider or Provider’s principals within ten business days of the date of conviction. For
purposes of this disclosure, Provider must use the definition of “Convicted” contained in 42 CFR 1001.2, which includes all convictions,
deferred adjudications, and all types of pretrial diversion programs. Send the information to the Texas Health and Human Services Commission’s
Office of Inspector General, P.O. Box 85211 — Mail Code 1361, Austin, Texas 78708. Fully explain the details, including the offense, the date, the
state and county where the conviction occurred, and the cause number(s).

This Agreement is subject to all state and federal laws and regulations relating to fraud, abuse and waste in health care and the Medicaid program.
As required by 42 CFR § 431.107, Provider agrees to create and maintain all records necessary to fully disclose the extent and medical necessity
of services provided by the Provider to individuals in the Medicaid program and any information relating to payments claimed by the Provider
for furnishing Medicaid services. On request, Provider also agrees to provide these records immediately and unconditionally to HHSC, HHSC’s
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1.2.5

1.2.6
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agent, the Texas Attorney General’s Medicaid Fraud Control Unit, the Texas Department of Family and Protective Services (DFPS), the Texas
Department of State Health Services (DSHS) and the United States Department of Health and Human Services. The records must be retained
in the form in which they are regularly kept by the Provider for a minimum of five years from the date of service (six years for freestanding
rural health clinics and ten years for hospital based rural health clinics); or, until all investigations are resolved and closed, or audit exceptions
are resolved; whichever period is longest. Provider must cooperate and assist HHSC and any state or federal agency charged with the duty of
identifying, investigating, sanctioning, or prosecuting suspected fraud and abuse. Provider must also allow these agencies and their agents
unconditional and unrestricted access to its records and premises as required by Title 1 TAC, §371.1667. Provider understands and agrees that
payment for goods and services under this Agreement is conditioned on the existence of all records required to be maintained under the Medicaid
program, including all records necessary to fully disclose the extent and medical necessity of services provided, and the correctness of the claim
amount paid. If provider fails to create, maintain, or produce such records in full accordance with this Agreement, provider acknowledges,
agrees, and understands that the public monies paid the provider for the services are subject to 100 percent recoupment, and that the provider is
ineligible for payment for the services either under this Agreement or under any legal theory of equity.

The Texas Attorney General’s Medicaid Fraud Control Unit, the Texas Health and Human Services Commission’s Office of Inspector General,
and internal and external auditors for the state and federal government may conduct interviews of Provider employees, agents, subcontractors,
and their employees, witnesses, and clients without the Provider’s representative or Provider’s legal counsel present. Provider’s employees, agents,
subcontractors and their employees, witnesses, and clients must not be coerced by Provider or Provider’s representative to accept representation
from or by the Provider, and Provider agrees that no retaliation will occur to a person who denies the Provider’s offer of representation. Nothing in
this Agreement limits a person’s right to counsel of his or her choice. Requests for interviews are to be complied with in the form and the manner
requested. Provider will ensure by contract or other means that its agents, employees and subcontractors cooperate fully in any investigation
conducted by the Texas Attorney General’s Medicaid Fraud Control Unit or the Texas Health and Human Services Commission’s Office of
Inspector General or its designee. Subcontractors include those persons and entities that provide medical or dental goods or services for which
the Provider bills the Medicaid program, and those who provide billing, administrative, or management services in connection with Medicaid-
covered services.

Nondiscrimination. Provider must not exclude or deny aid, care, service, or other benefits available under Medicaid or in any other way

discriminate against a person because of that person’s race, color, national origin, gender, age, disability, political or religious affiliation or belief.
Provider must provide services to Medicaid clients in the same manner, by the same methods, and at the same level and quality as provided to the
general public. Provider agrees to grant Medicaid recipients all discounts and promotional offers provided to the general public. Provider agrees
and understands that free services to the general public must not be billed to the Medicaid program for Medicaid recipients and discounted
services to the general public must not be billed to Medicaid for a Medicaid recipient as a full price, but rather the Provider agrees to bill only the
discounted amount that would be billed to the general public.

AIDS and HIV. Provider must comply with the provisions of Texas Health and Safety Code Chapter 85, and HHSC'’s rules relating to workplace

and confidentiality guidelines regarding HIV and AIDS.

1.2.7  Child Support. (1) The Texas Family Code §231.006 requires HHSC to withhold contract payments from any entity or individual who is at least

1.2.8

1.3
1.3.1

1.3.2

1.3.3

1.3.4

30 days delinquent in court-ordered child support obligations. It is the Provider’s responsibility to determine and verify that no owner, partner, or
shareholder who has at least 25 percent ownership interest is delinquent in any child support obligation. (2) Under Section 231.006 of the Family
Code, the vendor or applicant certifies that the individual or business entity named in the applicable contract, bid, or application is not ineligible
to receive the specified grant, loan, or payment and acknowledges that this Agreement may be terminated and payment may be withheld if this
certification is inaccurate. A child support obligor who is more than 30 days delinquent in paying child support or a business entity in which the
obligor is a sole proprietor, partner, shareholder, or owner with an ownership interest of at least 25 percent is not eligible to receive the specified
grant, loan, or payment. (3) If HHSC is informed and verifies that a child support obligor who is more than 30 days delinquent is a partner,
shareholder, or owner with at least a 25 percent ownership interest, it will withhold any payments due under this Agreement until it has received
satisfactory evidence that the obligation has been satisfied.

Cost Report, Audit and Inspection. Provider agrees to comply with all state and federal laws relating to the preparation and filing of cost reports,
audit requirements, and inspection and monitoring of facilities, quality, utilization, and records.

Claims and encounter data.

Provider agrees to submit claims for payment in accordance with billing guidelines and procedures promulgated by HHSC, or other appropriate
payer, including electronic claims. Provider certifies that information submitted regarding claims or encounter data will be true, accurate, and
complete, and that the Provider’s records and documents are both accessible and validate the services and the need for services billed and
represented as provided. Further, Provider understands that any falsification or concealment of a material fact may be prosecuted under state and
federal laws.

Provider must submit encounter data required by HHSC or any managed care organization to document services provided, even if the Provider
is paid under a capitated fee arrangement by a Health Maintenance Organization or Insurance Payment Assistance.

All claims or encounters submitted by Provider must be for services actually rendered by Provider. Physician providers must submit claims
for services rendered by another in accordance with HHSC rules regarding providers practicing under physician supervision. Claims must be
submitted in the manner and in the form set forth in the Provider Manual, and within the time limits established by HHSC for submission of
claims. Claims for payment or encounter data submitted by the provider to an HMO or IPA are governed by the Provider’s contract with the
HMO or IPA. Provider understands and agrees that HHSC is not liable or responsible for payment for any Medicaid-covered services provided
under the HMO or IPA Provider contract, or any agreement other than this Medicaid Provider Agreement.

Federal and state law prohibits Provider from charging a client or any financially responsible relative or representative of the client for Medicaid-
covered services, except where a co-payment is authorized under the Medicaid State Plan (42 CFR §447.20).
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As a condition of eligibility for Medicaid benefits, a client assigns to HHSC all rights to recover from any third party or any other source of
payment (42 CFR §433.145 and Human Resources Code $32.033). Except as provided by HHSC’s third-party recovery rules (Texas Administrative
Code Title 1 Part 15 Chapter 354 Subchapter J), Provider agrees to accept the amounts paid under Medicaid as payment in full for all covered
services (42 CFR §447.15).

Provider has an affirmative duty to verify that claims and encounters submitted for payment are true and correct and are received by HHSC or
its agent, and to implement an effective method to track submitted claims against payments made by HHSC or its agents.

Provider has an affirmative duty to verify that payments received are for actual services rendered and medically necessary. Provider must refund
any overpayments, duplicate payments and erroneous payments that are paid to Provider by Medicaid or a third party as soon as any such
payment is discovered or reasonably should have been known.

TMHP EDI and Electronic Claims Submission. Provider may subscribe to the TMHP Electronic Data Interchange (EDI) system, which allows
the Provider the ability to electronically submit claims and claims appeals, verify client eligibility, and receive electronic claim status inquiries,
remittance and status (R&S) reports, and transfer of funds into a provider account. Provider understands and acknowledges that independent
registration is required to receive the electronic funds or electronic R&S report. Provider agrees to comply with the provisions of the Provider
Manual and the TMHP EDI licensing agreement regarding the transmission and receipt of electronic claims and eligibility verification data.
Provider must verify that all claims submitted to HHSC or its agent are received and accepted. Provider is responsible for tracking claims
transmissions against claims payments and detecting and correcting all claims errors. If Provider contracts with third parties to provide claims
and/or eligibility verification data from HHSC, the Provider remains responsible for verifying and validating all transactions and claims, and
ensuring that the third party adheres to all client data confidentiality requirements.

Reporting Waste, Abuse and Fraud. Provider agrees to inform and train all of Provider’s employees, agents, and independent contractors

regarding their obligation to report waste, abuse, and fraud. Individuals with knowledge about suspected waste, abuse, or fraud in any State
of Texas health and human services program must report the information to the Texas Health and Human Services Commission’s Office of
Inspector General. To report waste, abuse or fraud, go to www.hhs.state.tx.us and select “Reporting Waste, Abuse, or Fraud”. Individuals may
also call the Office of Inspector General hotline (1-800-436-6184) to report waste, abuse or fraud if they do not have access to the Internet.

ADVANCE DIRECTIVES - HOSPITAL AND HOME HEALTH PROVIDERS
The client must be informed of their right to refuse, withhold, or have medical treatment withdrawn under the following state and federal laws:

(@) The individual’s right to self-determination in making health-care decisions;

(b) The individual’s rights under the Natural Death Act (Health and Safety Code, Chapter 166) to execute an advance written Directive to
Physicians, or to make a non-written directive regarding their right to withhold or withdraw life-sustaining procedures in the event of a
terminal condition;

(c) The individual’s rights under Health and Safety Code, Chapter 166, relating to written Out-of-Hospital Do-Not-Resuscitate Orders; and,

(d) The individual’s rights to execute a Durable Power of Attorney for Health Care under the Probation Code, Chapter XII, regarding their right
to appoint an agent to make medical treatment decisions on their behalf in the event of incapacity.

The Provider must have a policy regarding the implementation of the individual’s rights and compliance with state and federal laws.

The Provider must document whether or not the individual has executed an advance directive and ensure that the document is in the individual’s
medical record.

The Provider cannot condition giving services or otherwise discriminate against an individual based on whether or not the client has or has not
executed an advance directive.

The Provider must provide written information to all adult clients on the provider’s policies concerning the client’s rights.

The Provider must provide education for staff and the community regarding advance directives.

STATE FUND CERTIFICATION REQUIREMENT FOR PUBLIC ENTITY PROVIDERS

Public providers are those that are owned or operated by a state, county, city, or other local government agency or instrumentality. Public entity
providers of the following services are required to certify to HHSC the amount of state matching funds expended for eligible services according
to established HHSC procedures:

(@) School health and related services (SHARS)

(b) Case management for blind and visually impaired children (BVIC)

(c) Case management for early childhood intervention (ECI)

(d) Service coordination for intellectual and developmental disabilities (IDD)

(e) Service coordination for mental health (MH)

(f) Mental health rehabilitation (MHR)

(g) Tuberculosis clinics

(h) State hospitals

CLIENT RIGHTS

Provider must maintain the client’s state and federal right of privacy and confidentiality to the medical and personal information contained in
Provider’s records.

The client must have the right to choose providers unless that right has been restricted by HHSC or by waiver of this requirement from the
Centers for Medicare and Medicaid Services (CMS). The client’s acceptance of any service must be voluntary.

The client must have the right to choose any qualified provider of family planning services.
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THIRD PARTY BILLING VENDOR PROVISIONS

Provider agrees to submit notice of the initiation and termination of a contract with any person or entity for the purpose of billing Provider’s
claims, unless the person is submitting claims as an employee of the Provider and the Provider is completing an IRS Form W-2 on that person.
This notice must be submitted within five working days of the initiation and termination of the contract and submitted in accordance with
Medicaid requirements pertaining to Third Party Billing Vendors. Provider understands that any delay in the required submittal time or failure
to submit may result in delayed payments to the Provider and recoupment from the Provider for any overpayments resulting from the Providers
failure to provide timely notice.

Provider must have a written contract with any person or entity for the purpose of billing provider’s claims, unless the person is submitting
claims as an employee of the Provider and the Provider is completing an IRS Form W-2 on that person. The contract must be signed and dated by
a Principal of the Provider and the Biller. It must also be retained in the Provider’s and Biller’s files according with the Medicaid records retention
policy. The contract between the Provider and Biller may contain any provisions they deem necessary, but, at a minimum, must contain the
following provisions:

(a) Biller agrees they will not alter or add procedures, services, codes, or diagnoses to the billing information received from the Provider, when
billing the Medicaid program.

(b) Biller understands that they may be criminally convicted and subject to recoupment of overpayments and imposed penalties for submittal
of false, fraudulent, or abusive billings.

(c) Provider agrees to submit to Biller true and correct claim information that contains only those services, supplies, or equipment Provider has
actually provided to recipients.

(d) Provider understands that they may be criminally convicted and subject to recoupment of overpayments and imposed penalties for submittal
of false, fraudulent, or abusive billings, directly or indirectly, to the Biller or to Medicaid or its contractor.

(e) Provider and Biller agree to establish a reimbursement methodology to Biller that does not contain any type of incentive, directly or
indirectly, for inappropriately inflating, in any way, claims billed to the Medicaid program.

(f) Biller agrees to enroll and be approved by the Medicaid program as a Third Party Billing Vendor prior to submitting claims to the Medicaid
program on behalf of the Provider.

(g) Biller and Provider agree to notify the Medicaid program within five business days of the initiation and termination, by either party, of the
contract between the Biller and the Provider.

TERM AND TERMINATION

If the correspondence/notice of enrollment from HHSC or its agent states a termination date, this Agreement terminates on that date with or
without other advance notice of the termination date.

Provider may terminate this Agreement by providing at least 30 days written notice of intent to terminate.

HHSC has grounds for terminating this Agreement, including but not limited to, the circumstances listed below, and which may include the

actions or circumstances involving the Provider or any person or entity with an affiliate relationship to the Provider:

(@) the exclusion from participation in Medicare, Medicaid, or any other publically funded health-care program;

(b) the loss or suspension of professional license or certification;

(c) any failure to comply with the provisions of this Agreement or any applicable law, rule or policy of the Medicaid program;

(d) any circumstances indicating that the health or safety of clients is or may be at risk;

(e) the circumstances for termination listed in 42 C.F.R. § 455.416, as amended; and

(f) the circumstances for termination listed in 1 T.A.C. §371.1703, as amended.

The Provider will receive written notice of termination, which will include the detailed reasons for the termination. The written notice of

termination will also inform the Provider its due process rights.

HHSC may also cancel this Agreement for reasons, including but not limited to, the following:

(@) upon further review of the Provider’s application, at any time during the term of this Agreement, HHSC or its agent, determines Provider is
ineligible to participate in the Medicaid program; and the errors or omission cannot be corrected;

(b) if the Provider has not submitted a claim to the Medicaid program for at least 24 months; and

(c) any other circumstances resulting in Provider’s ineligibility to participate in the Medicaid program.

The Provider will receive written notification of the cancellation of the Agreement and any rights to appeal HHSC’s determination will be
included.

ELECTRONIC SIGNATURES

Provider understands and agrees that any signature on a submitted document certifies, to the best of the provider’s knowledge, the information
in the document is true, accurate, and complete. Submitted documents with electronic signatures may be accepted by mail or fax when the sender
has met the national and state standards for electronic signatures set by the Health and Human Services and the Texas Uniform Electronic
Transactions Act (UETA).

Provider understands and agrees that both the provider and the provider’s representative whose signature is on an electronic signature method
bear the responsibility for the authenticity of the information being certified to.
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VIII. COMPLIANCE PROGRAM REQUIREMENT

8.1

IX.
9.1

10.1

10.2

10.3

10.4

XI
11.1

11.2

By signing section VIIL, Provider certifies that in accordance with requirement TAC 352.5(b)(11), Provider has a compliance program containing
the core elements as established by the Secretary of Health and Human Services referenced in §1866(j)(9) of the Social Security Act (42 U.S.C.
§1395¢c(j)(9)), as applicable.

T attest that I have a compliance plan. O Yes O No

INTERNAL REVIEW REQUIREMENT

Provider, in accordance with TAC 352.5 (b)(1), has conducted an internal review to confirm that neither the applicant or the re-enrolling provider,
nor any of its employees, owners, managing partners, or contractors (as applicable), have been excluded from participation in a program under
Title XVIIL, XIX, or XXI of the Social Security Act.

I attest that an internal review was conducted to confirm that neither the applicant or the re-enrolling provider nor any of its employees, owners,
managing partners, or contractors have been excluded from participation in a program under the Title XVIII, XIX, or XXI of the Social Security
Act. OYes O No

PRIVACY, SECURITY, AND BREACH NOTIFICATION

“Confidential Information” means any communication or record (whether oral, written, electronically stored or transmitted, or in any other
form) provided to or made available to the Provider electronically or through any other means that consists of or includes any or all of the
following:

(a) Protected Health Information in any form including without limitation, Electronic Protected Health Information or Unsecured Protected
Health Information (as defined in 45 CFR 160.103 and 45 CFR 164.402);

(b) Sensitive Personal Information (as defined in Texas Business and Commerce Code section 521.002);

(c) Federal Tax Information (as defined in IRS Publication 1075);

(d) Personally Identifiable Information (as defined in OMB Memorandum M-07-16);

(e) Social Security Administration data;

(f) Allinformation designated as confidential under the constitution and laws of the State of Texas and of the United States, including the Texas
Health & Safety Code and the Texas Public Information Act, Texas Government Code, Chapter 552.

Any Confidential Information received by the Provider under this Agreement may be disclosed only in accordance with applicable law. By
signing this agreement, the Provider certifies that the Provider is, and intends to remain for the term of this agreement, in compliance with
all applicable state and federal laws and regulations with respect to privacy, security, and breach notification, including without limitation the
following:

(@) The relevant portions of the Health Insurance Portability and Accountability Act of 1996 (HIPAA), 42 U.S.C. Chapter 7, Subchapter XI,
Part G;

(b) 42 CFR Part 2 and 45 CFR Parts 160 and 164;

(c) The relevant portions of The Social Security Act, 42 U.S.C. Chapter 7;

(d) The Privacy Act of 1974, as amended by the Computer Matching and Privacy Protection Act of 1988, 5 U.S.C. § 552a;

(e) Internal Revenue Code, Title 26 of the United States Code, including IRS Publication 1075;

(f) OMB Memorandum M-07-16;

(g) Texas Business and Commerce Code Chapter 521;

(h) Texas Health and Safety Code, Chapters 181 and 611;

(i) Texas Government Code, Chapter 552, as applicable; and

(j) Any other applicable law controlling the release of information created or obtained in the course of providing the services described in this
Agreement.

The Provider further certifies that the Provider will comply with all amendments, regulations, and guidance relating to those laws, to the extent
applicable.

Provider will ensure that any subcontractor of Provider who has access to HHSC Confidential Information will sign a HIPA A-compliant Business
Associate Agreement with Provider and Provider will submit a copy of that Business Associate Agreement to HHSC upon request.

PROVIDER’S BREACH NOTICE, REPORTING AND CORRECTION REQUIREMENTS

For purposes of this section:

Breach has the meaning of the term as defined in 45 C.E.R. §164.402, and as amended.
Discovery/Discovered has the meaning of the terms as defined in 45 C.F.R. §164.410, and as amended.
Notification to HHSC

(a) Provider will cooperate fully with HHSC in investigating, mitigating to the extent practicable and issuing notifications directed by HHSC,
for any unauthorized disclosure or suspected disclosure of HHSC Confidential Information to the extent and in the manner determined by
HHSC.

(b) Provider’s obligation begins at discovery of unauthorized disclosure or suspected disclosure and continues as long as related activity
continues, until all effects of the incident are mitigated to HHSC’s satisfaction (the “incident response period”).

(c) Provider will require that its employees, owners, managing partners, or contractors or subcontractors (as applicable), comply with all of the
following breach notice requirements.
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11.3  Breach Notice:

L.
(a)

(b)
©

Initial Notice.

For federal information, including without limitation, Federal Tax Information, Social Security Administration Data, and Medicaid Member
Information, within the first, consecutive clock hour of discovery, and for all other types of Confidential Information not more than 24 hours
after discovery, or in a timeframe otherwise approved by HHSC in writing, initially report to HHSC’s Privacy and Security Officers via email
at: privacy@HHSCC .state.tx.us and to the HHSC division responsible for this UMCC;

Report all information reasonably available to Provider about the privacy or security incident; and

Name, and provide contact information to HHSC for, Provider’s single point of contact who will communicate with HHSC both on and off
business hours during the incident response period.

11.4  48-Hour Formal Notice.

No later than 48 consecutive clock hours after discovery, or a time within which discovery reasonably should have been made by Provider,
provide formal notification to HHSC, including all reasonably available information about the incident or breach, and Provider’s investigation,
including without limitation and to the extent available:

(@)
(b)
©
(d
(e
)

(g)

(b)

@

9)
(k)

M

The date the incident or breach occurred;

The date of Provider’s and, if applicable, its employees, owners, managing partners, or contractors or subcontractors discovery;

A brief description of the incident or breach; including how it occurred and who is responsible (or hypotheses, if not yet determined);

A brief description of Provider’s investigation and the status of the investigation;

A description of the types and amount of Confidential Information involved;

Identification of and number of all individuals reasonably believed to be affected, including first and last name of the individual and if
applicable the, legally authorized representative, last known address, age, telephone number, and email address if it is a preferred contact
method, to the extent known or can be reasonably determined by Provider at that time;

Provider’s initial risk assessment of the incident or breach demonstrating whether individual or other notices are required by applicable law
or this DUA for HHSC approval, including an analysis of whether there is a low probability of compromise of the Confidential Information
or whether any legal exceptions to notification apply;

Provider’s recommendation for HHSC’s approval as to the steps individuals and/or Provider on behalf of Individuals, should take to protect
the Individuals from potential harm, including without limitation Provider’s provision of notifications, credit protection, claims monitoring,
and any specific protections for a legally authorized representative to take on behalf of an Individual with special capacity or circumstances;
The steps Provider has taken to mitigate the harm or potential harm caused (including without limitation the provision of sufficient resources
to mitigate);

The steps Provider has taken, or will take, to prevent or reduce the likelihood of recurrence;

Identify, describe or estimate of the persons, workforce, subcontractor, or individuals and any law enforcement that may be involved in the
incident or breach;

A reasonable schedule for Provider to provide regular updates to the foregoing in the future for response to the incident or breach, but no less
than every three (3) business days or as otherwise directed by HHSC, including information about risk estimations, reporting, notification,
if any, mitigation, corrective action, root cause analysis and when such activities are expected to be completed; and

(m) Any reasonably available, pertinent information, documents or reports related to an incident or breach that HHSC requests following

discovery.

11.5 Investigation, Response and Mitigation.

(@

(b)

(©

@

Provider will immediately conduct a full and complete investigation, respond to the incident or breach, commit necessary and appropriate
staff and resources to expeditiously respond, and report as required to and by HHSC for incident response purposes and for purposes of
HHSC'’s compliance with report and notification requirements, to the satisfaction of HHSC.

Provider will complete or participate in a risk assessment as directed by HHSC following an incident or breach, and provide the final
assessment, corrective actions and mitigations to HHSC for review and approval.

Provider will fully cooperate with HHSC to respond to inquiries and/or proceedings by state and federal authorities, persons and/or incident
about the incident or breach.

Provider will fully cooperate with HHSC’s efforts to seek appropriate injunctive relief or otherwise prevent or curtail such incident or breach,

or to recover or protect any HHSC Confidential including complying with reasonable corrective action or measures, as specified by HHSC
in a Corrective Action Plan if directed by HHSC under the UCCM.

11.6. Breach Notification to Individuals and Reporting to Authorities.

()

(b)

(@]
(d)

(e

HHSC may direct Provider to provide breach notification to individuals, regulators or third-parties, as specified by HHSC following a
breach.

Provider must obtain HHSC’s prior written approval of the time, manner and content of any notification to individuals, regulators or third-
parties, or any notice required by other state or federal authorities. Notice letters will be in Provider’s name and on Provider’s letterhead,
unless otherwise directed by HHSC, and will contain contact information, including the name and title of Provider’s representative, an
email address and a toll-free telephone number, for the Individual to obtain additional information.

Provider will provide HHSC with copies of distributed and approved communications.

Provider will have the burden of demonstrating to the satisfaction of HHSC that any notification required by HHSC was timely made. If
there are delays outside of Provider’s control, Provider will provide written documentation of the reasons for the delay.

If HHSC delegates notice requirements to Provider, HHSC shall, in the time and manner reasonably requested by Provider, cooperate and
assist with Provider’s information requests in order to make such notifications and reports.

F00110
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XII ACKNOWLEDGEMENTS AND CERTIFICATIONS

12.1  Bysigning below, Provider acknowledges and certifies to all of the following:

@

(b)
©

@

(e

(g)

(h)

@

Name of Applicant:

Applicant’s Signature: Date:

Provider agrees to notify TMHP if the Provider files or is the subject of a bankruptcy petition. The Provider must provide TMHP and HHSC
with notice of the bankruptcy no later than ten days after the case is filed. TMHP and HHSC also request notice of pleadings in the case.

Provider has carefully read and understands the requirements of this Agreement, and will comply.

Provider has carefully reviewed all of the information submitted in connection with its application to participate in the Medicaid program,
including the provider information forms (PIF-1) and principal information form (PIF-2), and provider certifies that this information is
current, complete, and correct.

Provider agrees to review and update any information in the application to maintain compliance with and eligibility in the Medicaid
program and continued participation therein.

Provider agrees to inform HHSC or its designee in writing of any changes to the information contained in the application, whether such
changes occur before or after enrollment. The written notification must be within 30 calendar days of any changes in the information due to
a change in ownership or control interests, and within 90 days of all other changes to the information previously submitted.

Provider agrees and understands that HHSC or its agent may review Provider’s application any time after the application has been accepted
and for the term of this Agreement. Provider agrees and understands that upon review, HHSC or its designee may determine that the
information contained therein does not meet the Medicaid program enrollment requirements and Provider may no longer be eligible to
participate in the Program. Provider will have the opportunity to correct any errors or omissions as determined by HHSC or its agent.
Provider agrees and understands that any errors or omissions that are not corrected or cannot be corrected will result in termination of this
Agreement.

Provider understands that falsifying entries, concealment of a material fact, or pertinent omissions may constitute fraud and may be
prosecuted under applicable federal and state law. Fraud is a felony, which can result in fines or imprisonment.

Provider understands and agrees that any falsification, omission, or misrepresentation in connection with the application for enrollment
or with claims filed may result in all paid services declared as an overpayment and subject to recoupment, and may also result in other
administrative sanctions that include payment hold, exclusion, debarment, termination of this Agreement, and monetary penalties.

Provider agrees to abide by all Medicaid regulations, program instructions, and Title XIX of the Social Security Act. The Medicaid laws,
regulations, and program instructions are available through the Medicaid contractor. Provider understands that payment of a claim by
Medicaid is conditioned upon the claim and the underlying transaction complying with such laws, regulations, and program instructions
(including, but not limited to, the Federal anti-kickback statute and the Stark law), and on the provider’s compliance with all applicable
conditions of participation in Medicaid.

For applicants that are entities, facilities, groups, or organizations, and an authorized representative is completing this application with authority to
sign on the applicant’s behalf, the authorized representative must sign above and print their name and title where indicated below.

Representative’s Name:

Representative’s Position/Title:

F00110
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TMHP must receive claims from out-of-state providers within 365 days from the date of service.

Refer to: Subsection 10.2.1, “Prior Authorization” in the Medical and Nursing Specialists, Physicians,
and Physician Assistants Handbook (Vol. 2, Provider Handbooks).

1.10 Medicaid Waste, Abuse, and Fraud Policy

The OIG has the responsibility to identify and investigate cases of suspected waste, abuse, and fraud in
Medicaid and other health and human services programs. This responsibility, granted through state and
federal law, gives the OIG the authority to pursue administrative sanctions and to refer cases to prose-
cutors, licensure and certification boards, and other agencies. Additionally, Texas Medicaid is required
to disenroll or exclude any provider who has been disenrolled or excluded from Medicare or any other
state health-care program.

Anyone participating in Texas Medicaid must understand the requirements for participation. Available
methods both to learn and stay up to date on program requirements include the following:

o Provider education. Attendance at educational workshops and training sessions. Regular training
opportunities are offered by TMHP.

o Texas Medicaid publications. These include the Texas Medicaid Provider Procedures Manual and
banner messages, which are included in R&S Reports.

o All adopted agency rules. These include those related to fraud, waste, and abuse contained in 1 TAC
Chapter 371.

o State and federal law. Statutes and other law pertinent to Texas Medicaid and fraud, waste, and
abuse within Texas Medicaid.

In addition, providers are responsible for the delivery of health-care items and services to Medicaid
clients in accordance with all applicable licensure and certification requirements and accepted health
care professionals’ community standards. Such standards include those related to medical record and
claims filing practices, documentation requirements, and records maintenance. The TAC requires
providers to follow these standards. For more information, consult 1 TAC §371.1659.

Texas Medicaid providers must follow the coding and billing requirements of the Texas Medicaid
Provider Procedures Manual (TMPPM). However, if coding and billing requirements for a particular
service are not addressed in the TMPPM, and if coding and billing requirements are not otherwise
specified in program policy (such as in provider bulletins or banners), then providers must follow the
most current coding guidelines. These include:

o CPT asset forth in the American Medical Association’s most recently published “CPT books”, “CPT
Assistant” monthly newsletters, and other publications resulting from the collaborative efforts of
American Medical Association with the medical societies.

o Healthcare Common Procedure Coding System (HCPCS) as developed and maintained by the
federal government.

+ National Correct Coding Initiative (NCCI), as set forth by the CMS and as explained in the NCCI
Policy and Medicare Claims Processing Manuals. NCCI consists of procedure code combinations
that a provider must not bill together. One of the codes in the pair is considered a part of the primary
procedure and not reimbursable to the same provider on the same date of service.

Exception: NCCI outlines use of modifiers some of which are not currently recognized by Texas
Medicaid. See the list of modifiers utilized by Texas Medicaid in subsection 6.3.5, “Modifiers”
in “Section 6: Claims Filing” (Vol. 1, General Information).

o Current Dental Terminology (CDT) as published by the American Dental Association (ADA).

o Other publications resulting from the collaborative efforts of the ADA with dental societies.
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o International Classification of Diseases, 10th Revision, Clinical Modification (ICD-10-PCS).
o Diagnostic and Statistical Manual of Mental Disorders (DSM).

Failure to comply with the guidelines provided in these publications may result in a provider being
found to have engaged in one or more program violations listed in 1 TAC §371.1659.

All providers are held responsible for any claims preparation or other activities that may be performed
under the provider’s authority. For example, providers are held responsible for any omissions and the
accuracy of submitted information, even if those actions are performed by oftfice staff, contractors, or
billing services. This, however, does not absolve these other individuals for their participation in any
documents provided to the state or designee with false, inaccurate, or misleading information; or
pertinent omissions.

HHSC-OIG may impose one or any combination of administrative actions or administrative sanctions
on Texas Medicaid providers or other persons when fraud, waste, or abuse is determined. Those who
may be sanctioned include:

o Those furnishing services or items directly or indirectly.

o Those billing for services.

o Those violating any of the provisions delineated in this section.

« Affiliates of a provider or person violating any of the provisions delineated in this section.
Administrative sanctions include, without limitation:

+ Exclusion from program participation for a specified period of time, permanently, or indefinitely.
Anyone excluded from Texas Medicaid is also automatically excluded from all programs under
Titles V and XX of the Social Security Act.

 Suspension of Medicaid payments (payment hold) to a provider.

o Recoupment of Medicaid overpayments, including any overpayments determined through statis-
tical sampling and extrapolation.

o Restricted Medicaid reimbursement (specific services will not be reimbursed to an individual
provider during the time the provider is on restricted reimbursement; however, reimbursement for
other services may continue).

o Cancellation of the Medicaid provider agreement (however, a deactivation in accordance with the
agreement itself is not considered a sanction).

» Exclusion or suspension under the authority of the CFR.
Administrative actions include:
« Amending a provider agreement so that it will deactivate on a specific date.

 Granting an agreement or transferring a provider to an agreement with special terms or conditions,
including a probationary agreement.

» Required attendance at provider education sessions.
o Prior authorization of selected services.

o Pre-payment review.

o Post-payment review.

o Required attendance at informal or formal provider corrective action meetings.
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o Submission of additional documentation or justification that is not normally required to
accompany submitted claims. (Failure to submit legible documentation or justification requested
will result in denial of the claim.)

« Oral, written, or personal educational contact with the provider.

+ Posting of a surety bond or providing a letter of credit.

+ Having a subpoena served to compel an appearance for testimony or the production of relevant
evidence, as determined by the HHSC-OIG.

Anyone facing an administrative sanction has a right to formal due process. This formal due process may
include a hearing before an administrative law judge. Conversely, anyone facing an administrative
action is not entitled to formal due process. People who induce, solicit, receive, offer, or pay any
remuneration (including, but not limited to, bribes, kickbacks, or rebates) directly or indirectly in
relation to referrals, purchases, leases, or arrangements of services covered by Medicare or Texas
Medicaid may be in violation of state statutes and guilty of a federal felony offense. State law also allows
for the suspension of providers convicted of a criminal offense related to Medicare or Texas Medicaid.
The commission of a felony in Medicaid or Medicare programs may include fines or imprisonment
ranging from five years to life in prison. Examples of inducements include a service, cash in any amount,
entertainment, or any item of value.

As stated in 1 TAC §§371.1651-371.1669, following is a nonexclusive list of grounds or criteria for the
Inspector General’s administrative enforcement and/or referral for criminal, civil, or licensure or certi-
fication investigation and judicial action regarding program violations by any provider or person.
Violations result from a provider or person who knew or should have known the following were viola-
tions. The headings of each group listed below are provided solely for organization and convenience and
are not elements of any program violation.

1) Claims and Billing.

a)

b)

<)

d)

e)

f)

g

Submitting or causing to be submitted a false statement or misrepresentation, or omitting
pertinent facts when claiming payment under the Texas Medicaid or other HHS program or
when supplying information used to determine the right to payment under the Texas Medicaid
or other HHS program;

Submitting or causing to be submitted a false statement, information or misrepresentation, or
omitting pertinent facts to obtain greater compensation than the provider is legally entitled to;

Submitting or causing to be submitted a false statement, information or misrepresentation, or
omitting pertinent facts to meet prior authorization requirements;

Submitting or causing to be submitted under Title XVIII (Medicare) or a state health-care
program claims or requests for payment containing unjustified charges or costs for items or
services that substantially exceed the person’s usual and customary charges or costs for those
items or services to the public or the private pay patients unless otherwise authorized by law;

Submitting or causing to be submitted claims with a pattern of inappropriate coding or billing
that results in excessive costs to the Texas Medicaid or other HHS program;

Billing or causing claims to be filed for services or merchandise that were not provided to the
recipient;
Submitting or causing to be submitted a false statement or misrepresentation that, if used, has

the potential of increasing any individual or state provider payment rate or fee;

Submitting or causing to be submitted to the Texas Medicaid or other HHS program a cost
report containing costs not associated with Texas Medicaid or other HHS program or not
permitted by Texas Medicaid or other HHS program policies;
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2)

i)

j)

k)

D)

m)

n)

Presenting or causing to be presented to an operating agency or its agent a claim that contains a
statement or representation that the person knows or should have known to be false;

Billing or causing claims to be submitted to the Texas Medicaid or other HHS program for
services or items furnished personally by, at the medical direction of, or on the prescription or
order of a person who is excluded from Texas Medicaid, other HHS program, or Medicare or
has been excluded from and not reinstated within Texas Medicaid, other HHS program, or
Medicare;

Billing or causing claims to be submitted to the Texas Medicaid or other HHS program for
services or items that are not reimbursable by the Texas Medicaid or other HHS program;

Billing or causing claims to be submitted to the Texas Medicaid or other HHS program for a
service or item which requires a prior order or prescription by a licensed health-care practi-
tioner when such order or prescription has not been obtained;

Billing or causing claims to be submitted to the Texas Medicaid or other HHS program for an
item or service substituted without authorization for the item or service ordered, prescribed or
otherwise designated by the Texas Medicaid or other HHS program;

Billing or causing claims to be submitted to the Texas Medicaid or other HHS program by a
provider or person who is owned or controlled, directly or indirectly, by an excluded person;
and

Billing or causing claims to be submitted to the Texas Medicaid or other HHS program by a
provider or person for charges in which the provider discounted the same services for any
other type of patient.

Records and Documentation.

a)

b)

c)

Failing to maintain for the period of time required by the rules relevant to the provider in
question records and other documentation that the provider is required by federal or state law
or regulation or by contract to maintain in order to participate in the Texas Medicaid or other
HHS program or to provide records or documents upon request for any records or documents
determined necessary by the Inspector General to complete their statutory functions related to
a fraud and abuse investigation. Such records and documentation include, without limitation,
those necessary:

i) To verify specific deliveries, medical necessity, medical appropriateness, and adequate
written documentation of items or services furnished under Title XIX or Title XX;

ii) To determine in accordance with established rates appropriate payment for those items or
services delivered;

iii) To confirm the eligibility of the provider to participate in the Texas Medicaid or other HHS
program; e.g., medical records (including, without limitation, X-rays, laboratory and test
results, and other documents related to diagnosis), billing and claims records, cost reports,
managed care encounter data, financial data necessary to demonstrate solvency of risk-
bearing providers, and documentation (including, without limitation, ownership
disclosure statements, articles of incorporation, by-laws, and corporate minutes) necessary
to demonstrate ownership of corporate entities; and

iv) To verify the purchase and actual cost of products;

Failing to disclose fully and accurately or completely information required by the Social
Security Act and by 42 CFR Part 455, Subpart B; 42 CFR Part 420, Subpart C; 42 CFR
§1001.1101; and 42 CFR Part 431;

Failing to provide immediate access, upon request by a requesting agency, to the premises or to
any records, documents, and other items or equipment the provider is required by federal or

state law or regulation or by contract to maintain in order to participate in the Texas Medicaid
or other HHS program (see subparagraphs (a) and (b) of this paragraph), or failing to provide
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3)

4)

d)

e)

records, documents, and other items or equipment upon request that are determined necessary
by the Inspector General to complete their statutory functions related to a fraud and abuse
investigation, including without limitation all requirements specified in 1 TAC §§371.1701,
371.1703, 371.1705, 371.1707, 371.1709, 371.1711, 371.1713, and 371.1715 of this subchapter.
“Immediate access” is deemed to be within 24 hours of receiving a request, unless the
requesting agency has reason to suspect fraud or abuse or to believe that requested records,
documents, or other items or equipment are about to be altered or destroyed, thereby necessi-
tating access at the actual time the request is presented or, in the opinion of the Inspector
General, the request may be completed at the time of the request and/or in less than 24 hours;

Developing false source documents or failing to sign source documents or to retain supporting
documentation or to comply with the provisions or requirements of the operating agency or its
agents pertaining to electronic claims submittal; and

Failing as a provider, whether individual, group, facility, managed care or other entity, to
include within any subcontracts for services or items to be delivered within Texas Medicaid all
information that is required by 42 CFR §434.10(b).

Program-Related Convictions.

a)

b)

<)
d)

e)

f)

Pleading guilty or nolo contendere, agreeing to an order of probation without adjudication of
guilt under deferred adjudication, or being a defendant in a court judgment or finding of guilt
for a violation relating to performance of a provider agreement or program violation of
Medicare, Texas Medicaid, other HHS program, or any other state’s Medicaid program;

Pleading guilty or being convicted of a violation of state or federal statutes relating to
dangerous drugs, controlled substances, or any other drug-related offense;

Pleading guilty of, being convicted of, or engaging in conduct involving moral turpitude;

Pleading guilty or being convicted of a violation of state or federal statutes relating to fraud,
theft, embezzlement, breach of fiduciary responsibility, or other financial misconduct relating
to the delivery of a health-care item or service or relating to any act or omission in a program
operated or financed by any federal, state, or local government agency;

Being convicted in connection with the interference with or obstruction of any investigation
into any criminal offense that would support mandatory exclusion under 1 TAC §371.1705 of
this subchapter or any offense listed within paragraph (3) of this subsection regarding
program-related convictions; and

Being convicted of any offense that would support mandatory exclusion under 1 TAC
§371.1705 of this subchapter.

Provider Eligibility.

a)

b)

c)

d)

Failing to meet standards required for licensure, when such licensure is required by state or
federal law, administrative rule, provider agreement, or provider manual for participation in
the Texas Medicaid or other HHS program;

Being excluded, suspended or otherwise sanctioned within any federal program involving the
provision of health care;

Being excluded, suspended or otherwise sanctioned under any state health-care program for
reasons bearing on the person’s professional competence, professional performance or financial
integrity;

Failing to fully and/or correctly complete a Provider Enrollment Agreement, Provider Re-
enrollment Agreement or other enrollment form prescribed by the relevant operating agency
or its agent for enrollment; and

Loss or forfeiture of corporate charter.
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5) Program Compliance.

a)

b)

<)

d)
e)

f)

g

i)

j)

k)

D

n)

0)

Failing to comply with the terms of the Texas Medicaid or other HHS program contract or
provider agreement, assignment agreement, the provider certification on the Texas Medicaid or
other HHS program claim form, or rules or regulations published by the Commission or a
Medicaid or other HHS operating agency;

Violating any provision of the Human Resources Code, Chapter 32 or 36, or any rule or
regulation issued under the Code;

Submitting a false statement or misrepresentation or omitting pertinent facts on any appli-
cation or any documents requested as a prerequisite for the Texas Medicaid or other HHS
program participation;

Refusing to execute or comply with a provider agreement or amendments when requested;

Failing to correct deficiencies in provider operations after receiving written notice of them
from an operating agency, the commission or their authorized agents;

Failing to abide by applicable federal and state law regarding handicapped individuals or civil
rights;

Failing to comply with the Texas Medicaid or other HHS program policies, published Texas
Medicaid or other HHS program bulletins, policy notification letters, provider policy or
procedure manuals, contracts, statutes, rules, regulations, or interpretation previously sent to
the provider by an operating agency or the commission regarding any of the authorities listed
above, including statutes or standards governing occupations;

Failing to fully and accurately make any disclosure required by the Social Security Act, §1124
or §1126;

Failing to disclose information about the ownership of a subcontractor with whom the person
has had business transactions in an amount exceeding $25,000 during the previous 12 months
or about any significant business transactions (as defined by HHS) with any wholly-owned
supplier or subcontractor during the previous five years;

Failing, as a hospital, to comply substantially with a corrective action required under the Social
Security Act, §1886(f)(2)(B);

Failing to repay or make arrangements that are satisfactory to the commission to repay
identified overpayments or other erroneous payments or assessments identified by the
commission or any Texas Medicaid or other HHS program operating agency;

Committing an act described as grounds for exclusion in the Social Security Act, §1128A (civil
monetary penalties for false claims) or §1128B (criminal liability for health care violations);

Defaulting on repayments of scholarship obligations or items relating to health profession
education made or secured, in whole or in part, by HHS or the state when they have taken all
reasonable steps available to them to secure repayment;

Soliciting or causing to be solicited, through offers of transportation or otherwise, Texas
Medicaid or other HHS program recipients for the purpose of delivering to those recipients
health-care items or services;

Marketing, supplying or selling confidential information (e.g., recipient names and other
recipient information) for a use that is not expressly authorized by the Texas Medicaid or other
HHS program; and
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p) Failing to abide by applicable statutes and standards governing providers.

Important: Providers must comply with their applicable licensing agency’s laws and regulations,
including any related to marketing and advertising, and any applicable state and federal laws
and regulations, contractual requirements, and other guidance documents. Providers are
encouraged to review the “Provider Marketing Guidelines,” which are available on the TMHP

website at www.tmhp.com.
6) Delivery of Health-Care Services.

a) Failing to provide health-care services or items to Texas Medicaid or other HHS program
recipients in accordance with accepted medical community standards or standards required by
statute, regulation, or contract, including statutes and standards that govern occupations;

b) Furnishing or ordering health-care services or items for a recipient-patient under Title XVIII or
a state health-care program that substantially exceed the recipient’s needs, are not medically
necessary, are not provided economically or are of a quality that fails to meet professionally
recognized standards of health care; and

c) Engaging in any negligent practice that results in death, injury, or substantial probability of
death or injury to the provider’s patients.

7) Improper Collection and Misuse of Funds.

a) Charging recipients for services when payment for the services was recouped by the Texas
Medicaid or another HHS program for any reason;

b) Misapplying, misusing, embezzling, failing to promptly release upon a valid request, or failing
to keep detailed receipts of expenditures relating to any funds or other property in trust for a
Texas Medicaid or other HHS program recipient;

c) Failing to notify and reimburse the relevant operating agency or the commission or their agents
for services paid by the Texas Medicaid or other HHS programs if the provider also receives
reimbursement from a liable third party;

d) Rebating or accepting a fee or a part of a fee or charge for a Texas Medicaid or other HHS
program patient referral;

e) Requesting from a recipient in payment for services or items delivered within the Texas
Medicaid or other HHS program any amount that exceeds the amount the Texas Medicaid or
other HHS program paid for such services or items, with the exception of any cost-sharing
authorized by the program; and

f) Requesting from a third party liable for payment of the services or items provided to a recipient
under the Texas Medicaid or other HHS program, any payment other than as authorized at 42
CFR $§447.20.

8) Licensure Actions.

a) Having a voluntary or involuntary action taken by a licensing or certification agency or board
that requires the provider or employee to comply with professional practice requirements of the
board after the board receives evidence of noncompliance with licensing or certification
requirements; and

b) Having its license to provide health care revoked, suspended, or probated by any state licensing
or certification authority, or losing a license or certification, because of action based on
assessment of the person’s professional competence, professional performance, or financial
integrity, non-compliance with Health and Safety Code, statutes governing occupations, or
surrendering a license or certification while a formal disciplinary proceeding is pending before
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licensing or certification authorities when the proceeding concerns the person’s professional
competence, professional performance, or financial integrity.

9) MCOs and Persons Providing Services or Items Through Managed Care.

10)

Note: This paragraph includes those program violations that are unique to managed care;

a)

b)

d)

e)

f)

g

paragraphs (1) through (8) and (11) of this section also apply to managed care.

Failing, as an MCO, or an association, group or individual health-care provider furnishing
services through an MCO, to provide to recipient enrollee a health-care benefit, service or item
that the organization is required to provide under its contract with an operating agency;

Failing, as an MCO or an association, group or individual health-care provider furnishing
services through an MCO, to provide to an individual a health-care benefit, service or item that
the organization is required to provide by state or federal law, regulation or program rule;

Engaging, as an MCO, in actions that indicate a pattern of wrongful denial or payment for a
health-care benefit, service or item that the organization is required to provide under its
contract with an operating agency;

Engaging, as an MCO, in actions that indicate a pattern of wrongful delay of at least 45 days or
a longer period specified in the contract with an operating agency, not to exceed 60 days, in
making payment for a health-care benefit, service or item that the organization is required to
provide under its contract with an operating agency;

Engaging, as an MCO or an association, group or individual health-care provider furnishing
services through managed care, in a fraudulent activity in connection with the enrollment in
the organization’s managed care plan of an individual eligible for medical assistance or in
connection with marketing the organization’s services to an individual eligible for medical
assistance;

Discriminating against enrollees or prospective enrollees on any basis, including, without
limitation, age, gender, ethnic origin or health status;

Failing, as an MCO, to comply with any term within a contract with a Texas Medicaid or other
HHS program operating agency to provide healthcare services to Texas Medicaid or HHS
program recipients; and

Failing, as an MCO, reasonably to provide to the relevant operating agency, upon its written
request, encounter data and/or other data contractually required to document the services and
items delivered by or through the MCO to Texas Medicaid or other HHS program recipients.

Cost-Report Violations.

a)

b)

c)
d)

e)

Reporting noncovered or nonchargeable services as covered items; e.g., incorrectly appor-
tioning or allocating costs on cost reports; including costs of noncovered services, supplies or
equipment in allowable costs; arrangements between providers and employees, related parties,
independent contractors, suppliers, and others that appear to be designed primarily to
overstate the costs to the program through various devices (such as commissions or fee
splitting) to siphon-off or conceal illegal profits;

Reporting costs not incurred or which were attributable to nonprogram activities, other enter-
prises or personal expenses;

Including unallowable cost items on a cost report;

Manipulating or falsifying statistics that result in overstatement of costs or avoidance of
recoupment, such as incorrectly reporting square footage, hours worked, revenues received, or
units of service delivered;

Claiming bad debts without first genuinely attempting to collect payment;
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f) Depreciating assets that have been fully depreciated or sold or using an incorrect basis for
depreciation; and

g) Reporting costs above the cost to the related party.
11) Kickbacks and Referrals.

a) Violating any of the provisions specified in 1 TAC §371.1655 (30) of this subchapter relating to
kickbacks, bribes, rebates, referrals, inducements, or solicitation;

b) As a physician, referring a Texas Medicaid or other HHS program patient to an entity with
which the physician has a financial relationship for the furnishing of designated health
services, payment for which would be denied under Title XVIII (Medicare) pursuant to §1877
and §1903(s) of the Social Security Act (Stark I and II). Neither federal financial participation
nor this state’s expenditures for medical assistance under the state Medicaid plan may be used
to pay for services or items delivered within the program and within a relationship that violates
Stark I or II. The Commission hereby references and incorporates within these rules the federal
regulations promulgated pursuant to Stark I and II, and expressly recognizes all exceptions to
the prohibitions on referrals established within those rules;

c) Failing to disclose documentation of financial relationships necessary to establish compliance
with Stark I and II, as set forth in subparagraph (b) of this paragraph; and

d) Offering to pay or agreeing to accept, directly or indirectly, overtly or covertly any remuner-
ation in cash or in kind to or from another for securing or soliciting a patient or patronage for
or from a person licensed, certified, or registered or enrolled as a provider or otherwise by a
state health-care regulatory or health and human service agency.

Involvement in any of these practices may result in provider exclusion or suspension from Texas
Medicaid. Providers are notified in writing of any actions taken as well as procedures for appeal and
reinstatement. The written notification will specify the date on which Medicaid program participation
may resume. The reinstated person may then apply for a contract or provider agreement.

Providers and individuals who have been excluded from Texas Medicaid may be reinstated only by
HHSC-OIG. If HHSC-OIG approves an individual’s request for reinstatement, a written notice will be
sent to that individual. The provider must first be reinstated into Medicaid and receive written notifi-
cation specifying the date on which Medicaid program participation may resume. Once the provider has
been reinstated into Medicaid, the provider may then apply for a contract or provider agreement.

Full investigation of criminal Medicaid fraud is the MFCU’s responsibility and may result in a felony or
misdemeanor criminal conviction.

1.10.1 Reporting Waste, Abuse, and Fraud

Anyone with knowledge about suspected Medicaid waste, abuse, or fraud of provider services must
report the information to the HHSC-OIG. To report waste, abuse, or fraud, visit www.hhs.state.tx.us and
select Reporting Waste, Abuse, and Fraud. Waste, abuse, and fraud may also be reported by calling the
OIG hotline at 1-800-436-6184. All reports of waste, abuse, or fraud received through either channel
remain confidential.

HHSC-OIG encourages providers to voluntarily investigate and report fraud, waste, abuse, or inappro-
priate payments of Medicaid funds in their own office. Providers are required to report these activities
to HHSC-OIG when identified. HHSC-OIG will work collaboratively with self-reporting providers.
More information about provider self-reporting is available on the OIG website at

https://oig.hhsc.texas.gov/providers.


https://oig.hhsc.texas.gov/providers
http://www.hhs.state.tx.us
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