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_/The st :tutes specifically referred to
are articles 5039 ané 22Lta of the R.C.3,., 1085,

Articlie 203% covers citation by ga_?ﬁv
tion on a nen-resident cefendunt. The pertigént
provisiong &we as follows:
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"Suech citation shall contwuin & brief
statouient of ihe cause of action, and
si:all cosmand the officer to summon

the defendant by making publication of
such citation in some newspaper published
therein, but if not, then in the nearest
county where a newspaper is published,
once in each week far four consecutlive
weeks previous to the return day there-
of."

Article 2356: sets forth requirement cov=-

ering advertising for bdids by counties and citles,
The terms with which we are ooncerned aret

Seotion 2.~ Competitive bidding for con-

tracts for publiec works; advertisement , . .

"If there is no newspaper published
in such county, the notice of the letting
of such conhidbgot by such gounty shall be
given by cauming notice thereof to be
posted at the county courthouse door for
fourteen (l4) days prior to the time of
letting such contract, = = » ™

Also Sec. 7.=-Refunding indebtedness; pro

ocedure:

* » » "Notice of intentlion to issue
such funding bonds, including a statement
of the amount ané purpose of such bonds,
shall be published at least cnoe a week
for three (3) successive weeks in a newse
papar of general ¢irculation within such
county, or within suoch city, as the case
may be, at least thirty (30) daye before
the meeting of the Commisaioners' Court
of of the governing body, at which time
it 18 proposed to issue such bonds » » =%

It will be noted that the undigputable

purpose of both of said articles is to dissemi~
nate throughout the ocounty information concern-
ing the cause of action in Article 2039 and the
letting of contracts and issuance of funding bonds
in Article 23608a.
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“While there Are no Texas decisions in
polnt, tnuis quostion has bean ralised numercus times
in other jJjurisdiections and has resulted in defi-
nite division of authority.

In the first pleace we wish to quote from
46 Corpus Juris, p. 26, par. {(20) b:

"gtatutory requirements, that news-
papers designated or selested muat de
published within the leoality affesting
the publiecation, vary, In:eaonstyuing
such roqulrencnéa the lsgislative in-
tent governs, especially as %0 the term
Tpublish'; and for the purposs of as-
eartaiaing the legislative intent re-
sort mst dbe had to the language of the
statute itself and may be had to the
history of the statute, The whole of
a oity, villags, or towashlp in which
a newspapur 1s published ia 1ts place
of publication within the meaning of
such a statute,

Print and eiroulat within
Lol e T shar-
acter liave bsen oo ax requiring
That the actum) pin of & newspaper
ust be within the loealiiy,

Printing outside and eireulation
within looality. Cthar statutes hiave
been construed so as not teo regquire
the actual printing to be within the
locality; and it is held that a news~
paper printed outside of the loeslity
may be eonsidered as pudblished there-
in if it 48 melled from the looality
and distributed to subsoribers thereing
that the place of publisation of a
nowspaper is the jlace where it is first
put into circulation, where it is first
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Jssued 1o Le celivered or usnt, by
sail or otherwisa, to its aubacribers.
That fact that, while the printing
plant was damaged by fire, the newe-
paper was rrinted for a number of is~
sues outside the county, but the news-
papor is regularly issued and sailed
to the subseribers Jjust as it has been

the custom to 4o when the

-vag printed in its own m bon

held not to nrfogtt.h- Lty of GM\- )
tion, It has beom hald Vimt

the fast that part of the hmotn

mﬁg:pu is malled from elsewlwre than
looality is inmaterial.”

(mwm au-l)u

' Ths following deoisions ho.‘l.d that there
mist be actusl printing of a newspaper within the
locality to fulfill the statutory r-quromt of.
publieation:

‘State v, Big Hm Gounty, ?? IC. \
318, 324, E30 P 6083

In re Monrovia Xveaing Poat.m
Cal. £63, 248 P 1017}

Carter v, land, 164 BeW, M
174 Ga, Bll.

Decisicns wilch have ecnstrusd statutes
80 a8 not Lo require the actual printing of a
newspaper within the locality ot publieation are
as follows:

{1) ¥atter of Calnsway, 88 Mise,
521, 123 KY3 966}

{g) ?.Dpl. Ve Road, 256 Ill. 408
100 Q L ] m.
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(3) In re lcDonald 187 Cal. 158,
201 P 110;

(4) Drainage Digt. No. 9 of Lkiller
County v, Merchants' & Planters!?
Bank, 2 S.W. (24) 1079, 1082,
176 Ark. 474,

It will be noted that there is even a
canflict on the question under discussion among
the deciaions of the state of Callifornia. The
case of In re Monrovia Evening Post, supra, holds
that a newspaper does not camO'uithin ths statu-
tory requirement where ths typesetting and press
work are done at an adjoining city, some distance
from the city where the paper has a substantial
subacription list. But the case of In re MoDon~
ald, an. earlier deoision, had held that the On-
tarfo Weekly Herald, a newspaper published and
ciroulated at Ontario, Californim, to e bona ride
1list of subseribers and possessing the other qual-
ifications required by the statute, ia not prevented
from enjoying the privileges and the status of a
newspaper of general circulation, merely decause
the mechanical operation of typesetting and press
work is actually done in another c¢ity. The gourt
said that so to disqualify a newspaper, meraly
because it was published and cirnulate& in cne
oity, while the mechanical work of printing the
paper was done in another ¢ity, would be the re-
striet unduly the evident intention of the legis-
lature.

The intention of the legislature and the
purpose of the particular statute under consider-
ation should be the controlling factors. In ocon-

" sidering the question propounded, we disoocunt the
importance of the ocase of State v. Blg Horn County,
supra, because there the obvious policy of the act
under consideration and the intention of the leg~
iglature were ths letting or printing of contraots to



Bon. &pur Y. rayoe, Anril 10, 1959, Fuse 6

locel newspapers., aAs a matter of frot, the de-
eision says as much, as follows:

"The clear purpose of the Act was
to conpel the letting of prinving con-
tracis to local nowspapers, in order
that local c¢aplital and looal labor
sho..:d seoure the benefits of the ex~
ponditure of money dsrived from local
taxes, insluding their ownj the ¢los~-
u':tf paragraph of the Aat emphasizes
this purpose by providing that, where
the newspaper lLolding the oounty print-
ing eannot {:tm & part of the sontraoct,
it must swd

that m of the oon-
tract to an sstabli t whish will
do the work within ths state and with
Montana laboy. We have herstofore held
that 'tha word “published™, as used
in the statute, evidently wmeans printed
and published. It refers to a newsapaper
having 4its home in the oGuniy.® « « «
To hold otherwise would dafeat the pure-
pose of the Aet by permitting a large
concarn situated in & 94ty within the
state, or even without ths state, to
cantrocl the eounty printing in any nuwa-
ber of gqounties by eatablishing offices
therein snd furnishing such offices
with papers for distribution within the
oountios.”

We are inclined to approve the cogent
reasoning of the New York, lIllinols and Arkansas
Courts and adhere toc the édesisions of these Jure
isdictions as representing the majority opiniean
to the effect that a proper construstion of the
publication statute does Rot nesessarily require
the aotual printing of ths newspaper to be within
the locality,
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The case of In re Galnesway, supra, is
vary such in roint. In Lhia deoaision it is neld
that where a newspaper isz ontered as second~claas
potter ut u postoffice &t & gertulrn town, tou be
distributed in the town in the rirat inastance,
sld za.led L0 a large nunber of subscribwrs, ant
first dlstributed, oiroulated, and sold in that .
town, though printed slsewhers, it is *published®
in that town within the Liquor Tax Law {Consol.
Iaws, o, 34) par. 13, requiring publication of
noties of submission of questions relating to lo-
cal option. .

The ocase of People ¥. Reed, supra, is
also in point. In this déecisicn it la held that
"publicaticn® of an appropristion erdinance sdopted
by the villsge of Morgan Fark in a newspaper pube
lished weekly in the intarsst of Morgan Park, Blue .
Island, and the aniire country along the Blus ST
Ialand Ridge, in Chisago, by an uninsorporateld
gompany, and entered ag second-glass matter at
the postoffice at Chicago, is not a publliecation
within Qensral Aot for the Incorporation of cities
and villages, Articls 3, paragraph 3, providing
that nppropriatlm ordinanses shall 50 published
in & newspaper published in tha ity or viilage,
since the plac- of piblicaticn of & newspaper is
the place where it is first put into eiroulation
or imsusd to be Celivered by mdil or otherwies to
its subscribers, and the testimony of a witness:
that ¢he nowspaper was published ism Morgan Par
and was a paper of genaral eirouwlation in the vile
lags and cutside, does not show a publication in
¥organ Park, whare the withess understood that a
paper pubdblished in any comminity where it is gen~
srally oirculated.

The more liberal view and that oonforne-
hi with the genaral intant of the leglislature
and the purpose of the publloation stetutea is
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that the place of publicatlion of a news,uper is
the looslity where it is first put inte circula-
tion or lssued to be delivered by zail or othere
wise to its subsoribora, and not necessarily the
place of the actual jnrinting of the nowspaper.

Filaally vwe refar you VLo the ocase uf
Draina;;e istriot Ro, 8 of Miller County ve Mer-
chants' & Planters®’ Bank im Arinnsas Division,
supra, in whioh it was held that notices of
ization of drainage district and assessaent of
benafits therein, printed in presses located across
state line, held nevertheleas within regquirements
of Crawford & Moses' Dig, § 5607, requiring pube
licstion of notices "In some newspapsr publighed
send having a general sirgqulation in the county,"
and within section s JPequiring publication in
some pnewspaper “is ¥“In the county, in view of
Section 6807, wharethawspaper, though printed
across state and county line, was brought inte
fown and oounty in its hes ¢ and dating and
was digtributaed there in first instance.

In the absence of Texas decisions on
this matter, it is ocur opinion that the construg-
tion placed upon the publisation statutes by the
oourts of Hew York, Illinois and Arkansas, among
others, should be followed in respect to publica-
tion features of Articles £039 and B368a, The
intant of the Legislature in framing doth these
provisions wag that the subjeot matter be public-
ized, and not that printing oontrsets be let to
local nowapapars, Publication within the intemt
of the Legislature will be asocompliashed In the
situation under consideration,

Therofore, we hold that if a newnpaper
be mailsd to its subsoribdbers within & county and
meot the requiremonts of the Acts of Congress,
with reapect to entaring at a given postoffioe
within said county, snd the printing or typesest



57

Hon. Edgar E. Payne, April 14, 1939, Page 9

ing is done in another county, such a newspaper
would be legally published in t B/be county where
mailed within the requirements of the Articles 2039
and 2368a, supra.

Trusting that the above fully answers
your inquiry, we are

Youra Vaﬁ:'y truly
ATTCORNEY GENERAL OF TEXAS

Diok Stout
H Q Assistant
AP@O?ED:

ATTORNKY GENERAL OF '1'



