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OFFICE OF THE ATTORNEY GENERAL CF TEXAS
AUSTIN ff’ '

*
GERALD €, MANN .
AYTORNEY GENRRAL w/

Hon, Sheldburne E., Glover
County Attorney
Jefferson, Texas
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Dear Sir: \
Opinion Ko, 0=1263
Re: Can a deput ~shgr1tr ales® hold a
compission as apoaialm_ r?

Your letter of iugust 26). 1939, asking\whelher or
not it would be a violation tLe copstitutionsl ovisions

for s deputy sheriff to a rgf;ifi}r eive a2 special Ranger'e

coxnission, recaived.

You have correstly quoted Article 16 Section 40
of the Constitution ieh providey that no person shall
hold or exercise the ‘game time more than one civil of-

Thi co stitutiona ) provision, however, has no
application si spocia Ranger, under the statutes, can-
not draw any ¢ ¥ nd jherefore the deputy sherirs
eorx

8e8q., Reviged Statutes, provide
a sherifr and prescribe his qualifioca-
d provide thaet the sheriff may appolnt
_ ve the same powers, duties and respon-
sibvlllties as q/ herifr,

rtioie 4413 (11), Subdivision 5, provides for
the eppointmert of "Special Rangers™ by the Public Safety
Commission, and provides that such Special Rangers shall
at gll times be subject to the orders of the Commission
ard the Goveranor for speocial duty to the same extent as
the other law enforeing officers provided for in said Art-
iele. It provides that the Special Rangers shall not be
entitled to draw any compensation end ghall have no auth-
ority to enforce any lew except those designed to protect
l1ife and propexty.
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A Geputy sheriff is subject to the orders of the
sheriff, and is required to enforce the laws within the
particular county wherein he iz appointed, He necessarily
owaeg his slleglance to the sheriff-of said county and to
the citizens of gaid county, as a law enforoing orficsr.

A Special Ranger is subject te the crders of the Department
of Tubliec Safety and of the Governor. It is easy to con=-
template that at timee there might be a conflict between
these respective departments of government, If the Depart-
ment of Public Safety should want the Specisl Ranger to do
a certain act in a certain way within the county where he
serves as deputy sheriff, and the sheriff should desire it
donelin a different manner, the suthority of the two would
conflict.

Again, if the Department of Publioc Safety should
desire the servicees of the Special Ranger for some other
part of the State and the sheriff needed him in the county
where he served as deputy sheriff, there would be a con-
rlioct of suthority., This being true, the two offices are
inconpatible, end no person should hold both of them at
the zame time., It is very true that no one¢ can *serve two
rasters.”

In Thomas vs. Abernathy County line Independent
School District, 260 S.W. 152, our Supreme Court held that
& person could not hold the office of school trustee and -
at the rame time be an aldermen in the city, neither of
which pleces paid any salary, and used the following language:

*In our cpinion the officea of school trustee:
and alderman are incompatible; for, under our sys-
tem there are in the city council or dboasrd of alder-
man various directory or supervisory powers exertable
in reepect to sochool property located within the city
or town, and in respect to the dutles of school trus-
tee performeble within its limitg--e.g., there might
well erise & conflict of discretion or duty in res-
peet to health, quarantine, sanitary and fire preven-~
tion regulations, If the same person could be a
sehool trustee and s member of the city council or
board of asldermen at the same time, school policies
in many important respects would be subleot to
direction of the council or aldermen instead of
that of the trustees."



~ ¥

Hon., Shelburne ¥, Glover, Page 3.

A sheriff is required to execute 2 bond for the
faithful performance of his officisl duties whether same ars
nerformed by him or by his deputy. A Special Ranger is re-
quired under the statutes to make a bond., It might be a
dirficult tesk to determine whether the officer was aoting
a: & deputy sheriff or as a special ranger, if he was serv-
ing in both capacities.

In State vs, Anderson, 155 Iowa 271, 136 N. W, 128,
the Suprene Court of Towa held thet a person could not aot
as mayor and Justice of the peace at the same time, and in
sald opinion uged this language:

"It is a well settled rule of common law that
if a person, while occupying one office, accepta
another 1nconpatible with the first, he 1pso facto
vecates the Tirst office, end his title thereto is
thereby terminated without any other act or pro-
ceeding... Yt is held that incompatibility in of-
fice exists where the nature and duties of the two
offices are such ag to render it improper from
considerations of publie policy for an incumbent
to retain both,"

In State ex rel. Banker ve. Bobst, 218 N.W. £53,
the Supreme Court of Iowa held that a party could not hold
the office of oonstable and marshal at one and the same time,
After quoting the provision of the statute which provided
for two oconstables within certain precinects, and provided
for a city marshal in certain towns, the court used this
language:

*"Thus there must be two constables because
there are two justice courts in each townehip,
end also & marshal is reguired to perform the
duties devolving upon hinm In waitixg upon the
mayor. To do otherwise would amount to an alter-
ation of the genersl plan., Even more, such pro-
cedure would cauge the neglect of one for the ser-
vice of the other. Perhaps at the same moment
eivil writs {(in attachasnt, replevin, or other-
wige} or oriminal warrants from both dourts would
demand service at the 1ldentical time. Apnswer to
this proposition does not exist in the assertion
that under the authorities cited mere physical
abaence doesg not crsate the fincompatibility*,

As a matter of fact, bodily the appellant in this
instance Is pressnt within the e¢ity and township,
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but he cennot serve the justice court, beceause
he oweg slleriance to the mayor's court,

"Fermission for bim to do this means minimi-
zation of the public service, abrogation of the
statutory rsquirements, and departure from our
original governmental form. Public policy, and
not physical absenoe, causes the ‘'incompatibllity*+,

%we therefore hold that a party cannct hold the
office of deputy sheriff and "Special Ranger" at the same
tine.

Yours very truly
ATTORNEY GENYRAL OF TZEXAS

y T

George W, Barcus
Aseistant

GWB:pbp

mggzsm 11, 1939

ATTORNEY GENERAL OF TBXAB

APPROVED

OFINION
COMMITTER




