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Your request o
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Your letter reads iz
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: obvioualy more

d 1.3: expensive for nchu-vresi-
to retura ¢ their home

to return for ths triasl st

question arises as to whether an
out ¢ Aty witness in a felony case,
obeying sudpoena in each instanes, and ot
somnanded to eppeer froa day o dar. is oo~
titled %o his mileage for a second trip w
court in the sams Sterm, when he has bdeon Tre-
leased from his first sudpoens and has been
sarved with 2 second sudpoesna fOor the sec-
ond sppearsance.*
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¥e restateyour question as follows: Is an
out-of-county witnesas in a felony case sntitled to
his mileage and per diea for a second trip to coyut
in the same cass during the same term?

Article 103 of the Penel Code reads as fol-
lows :

*Before the clerk or his deputy shall
be required or permitted to issue s sud~
posna 1a any felony oase pending in any
gistriot or oriminal distriot court of
this Stats of which he is clerk cor deputy,
the defendant or his attorney or the State's
attorney shall make written eworn applica-
tion to such olerk of sach witneas desired,
Suoh .appliorntion shall state the nams of
sach witness desired, the location and avo-
oation, if known, and that the testizmony
of said witness is believed to ba material
to the State or the defense. As far as
practicable such clerk shall include in
one subpoens the names of all witnesass
for the State and the defendant and such
process shall show that the witnesses are
suzmoned for the State or defendant, If
any such olerk or his deputy shall issus
any subpoena for any witness in a felony
case without oomplying with this article,
or shall issue an attachment without an
order of court, he shall de fined not less
than twenty~-five nor acre than two hundred
dollars."

Article 463 of the Code of Criminal Frocedure
rTeads ag follows:

"Bgfors the olerk or his dsputy shall
be required or permitted to issue a sud-
poena in any felony case pending in any
District or Criminal Distrist Gourt of
this Stete of wiioch he is clerk or deputy,
the defendant or his attorney or the State's
attorney shall make written, sworm applioca-
tion to such clerk for each witness desirsd,
Sueh applicstion shall state the nams of
each witness desired, the location and vo-
cation, if known, and that the testimony
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of said witness is material to the Etate

or to the defenss, As far 23 is praotical
suoh olerk shall include in one sudbpoena

the names of all witnesses for the Stete

and for desfendant, and such procsas shall
show that the witnasses are summoned for

the State or for thae defendant., VYhen &
witness has deen ssrved with a subpoenas,
sttached or placed under recognizance at

the inetance of either party in s partie-
ular c¢ass, such execution of process shall
inure to the bdbenefit orf the opposite par-
ty in such case in the event such opposite
party desires to use such witness on the
trial of the sase, provided that when a wit-
nees has once been served with s atibpoena,
7o further subpcena shall be iesued for said
witness." - 3

Articls 1036, Code of Criminal Procedure,
provides that: ’ :

*l. Any witness who may have besn
recognized, subposnsed or attached, and
given bond for his appearancs befors any
oourt, or bsfore any grand Jjury, out of
the county of his residencs to teatify
in a felony cass, end who eppears in ocoa-
pliance with the cbligations of such re-
cognizance or dond, shall be allowed his
actual traveling expsnses, not excseding
four cents per mile going to end return-
ing from the court or grend Jury, by the
nearest practical oconveysnce, snd two dol-
lars per day for each Gay be may necessarily
De absent from home as & witness in suoch
casse.

"witnesses shall receive from the
State, for attendancs upoen distriot courts
and grend juries in oounties other than
that of their residence, in cbedisnce to
subpoenas issued under the provisions of
law their ectusl traveling expenses, not
exdeeding four cents per amile, goling to
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and returning from the ocurt or grand Jury,
by the nearest practical conveysnde, and
two dollers per day for each day they may
necessarlly be absent from Roze &8 &8 wit-
nees, 10 be paid as now provided by law;
and the foreman of the grand jury, or the-
district oclerk, shall issue to such witness
certificates tharefor, after deducting thesre-
from the amounte advanced dy the cofficers
sarving said sudpoenss, as shown by the re-
turns on ssid subpoenss; which certifricates
shall be tzgrovod by the district Judge,
and recorded by the elerk in a well-bound
book kept for that purpose; provided, that
when an indictment ¢an be found rrom the
evidence taken defors an inquest or examin-
ing 4rial, no-subpoens Or attachment shall
issue for & witness who resides out of the
county in whioch the prosecution is pending
to appear before a grand Jjury., V¥When the
grand Jjury shall certify to the distriot
Judge that surficlent evidence osznnot be
secured upon which to find an indictment,
except upon testimony of nonresident wit-
nesses, the diatrictviudge may have sub-
poenas lssued as provided for by law to
other countles for witnessea to testify Ve~
fore the grand Jury, not Lo excesd ons wit-
ness to any one faot, nor more than three
witnesses to any one case pending before
the grand jury.

"Sec, 2. ¥itnezs feeas shall be allowed
only to such witnesses as may have besn sum-
moned on the sworn written application of
the State's attorney or the defendant or his
attorney as provided in Article 463, Code of
Crizinal Procedure, which sworz application
m:st be made at the time of the proouring
of the sudposna, attaohment for, or recognizance
of, the witness, The judge to whou an appli-
cation for asttachmant 1s made, asy, in his
discretion, grant or refuse such applisation,
when presented in term time.

*Se¢. 3. Pefore the olcose Of each tera
of Distriet Court, the witness shall make an
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aeffidavit stating the number of miles

he will have travdled going to end re-
turaing from tle court, dy the nearest
practical sonveyance, and the oumber of
days he will have been necessarily absent
in going to and returning from the place
of trial; whioh affidavit shall be filed
with the papers of this osse, No witness
shall receivs pay for his services as a
witness in mors thea one ¢ass at eny one
tera of the court. Yees shall pot de al-
lowed to zmore than two witnessss to the
same fact, unleas the Jjudge defore whom
the cause 1s tried skall, after such case
has besn tried, ocontinued, or ctherwise
disposed of, certify that such witnessas
wers necsssary in the ocause.® * *v’

The Suprsas Court of Texas, in the case of
Burttsshell v. Sheppard, 69 8. W. (28) 402, emong

other things, haléd offect that: The distriet ocourt

is authorlized 1o excuse witnesses previously subpoenaed,
and has powsr theresfter Lo order lssvance of addition-

2l sudposnas for the zens witnesses in the same cass,
However, after the court has excused suoh witnesases

under sudpoens, the court could not resummon ths witnesses
except under circumstances coreating the necessity there-
for.

¥e quote from the adove oase as follows:

. ™A oareful reading of the stetutes,
both oriminal and civil, fails toc dis-
close any express prohibition ageinat the
igsuirg of a sscond sudpoene for the saze
witness in the same cass., By article 3707,
Revised Civil Statutes, the authority of the
court to discharge witnesses is affimatively
recognized, and, sfter his dischargs, the wit-
ness is undsr no further compulsion to attsud
the sitting of the aourt. Tha article provides:

"1Every witness summoned 4in eny suit
shall attend the court from day to day, and
from term to term, until discharged by the



Honorable R. R. Beasley, pags &

sourt or party summoning him, If.agy
witness, after being duly summoned, shall
fail to attend, he may bs fined by the court
a3 for a contenmpt of court, and an attach-
went aay lsaue against the Body of sudh wite
ness %0 compel his attsndance.!

"It 1s trus that & withess may be oon-
pelled to attend the court from day to dey
and from term to term after he has bdeen sum-
zoned, aad the writ of attachoent is availe
able to coupel suoh attendance; but if the
court has discharged the witness and he is
under no further compulsion, the writ of
attachuent would not lie. :

*¥¢ will not sssuxe that a diatriot Judge
would have & witness, oy witnessss, unneces-
sarily or wansonly resusmonsd., He is acting
as & court and in his judieia}l capasity, The
resusmoning of witnesses should oecur only
in excaptionsl cases, and under oirouxstancss
which ia the mind ef the court would coreats:
e necessity thersfor., The better pracstice
fromn the standpoint of econaxy and efficiency
would be for the court to refrain from dis-
oharging a witness defore the end of the case,
and 1o compsl his attendance under the o=e
sudbpoena; bat where the judge has seen f'it
to dlscharge & witness, the exercisze of a
sound disoretion, or even arditrarily and
wrongly, ané later such witness is needed to
give testimony, it must be held that the
court bas the power to have the wiiness re-
suamoned, Authority so essential to the op-
eration of courts will not be denied. The
possibility of aduss of authority is no argu-
rent agsinst its existence.”

The adove mentioned cass does not disocuss or
pese upon Section £ of Article 1038, Cods of Criminal fro-
cedurs, whioh reads as follows:

"y{tness fe¢es shall b2 allowed only to
such witnesses a3 may have beon sumnoned on
the sworn writtes application of the State's
attorney or the defendant or his attornay as
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provided in Artiole 483, Code of Criminsl Pro-
cedure, whioh sworn application must be made

at the time of the proouring of the sudposna,
attaohment for, or recognizance of, the witnegs.
The judge to whom an application or attachment
is made, may, in his discretion, grant or re-
ig:o zuch epplication, when presented in tera

o,

Therefore, 1t is t0 bde understood that we ere
not pessing upon the quesstioa as to whether or not the
witness would be entitled to his per diem andmileage when
such witness e excused by the court and re-sudposnasd dy
the court where &8 sworn written appliocstion of the State's
ettorney or the defendant or his attorney as provided in
Artiocls 463, Code of Criminal Procedurs hes no: bgen ¢om~
plied with,

In the opinion rendered dy this department on
Pebruary 21, 1935, written by Hon. Leon 0. Moses, Asals-
tant Altorney Oeneral, addressed to the Distriot Clerk,
Sweetwater, Texas, it was held that no witness shall re-
obive pay for his services as a witness in more than one
case at any one term of court; hcwevsr, in the event the
witness is instruocted by the judge to return at the saze
tern of the distrioct court at which he was suwmmoned, and
on the same cass, the witness would be entitled to his
fee and mileage for a second trip. )

In view of the foregoing suthorities, you are
respectlfully advised that it is the opinion of this de-
“partment that an out-of-county witness in a felony ocase
is sntitled to two dollare and his actuel traveling ex-
penses not exceeding four csnts per mile golng to and
_returning from the court for e second trip to the eourt
duri the same torm and in the same ocase. It is im-
zaterias) whether the witness has besn re-subpoenasd or
is attending the court under the original subpoena, pro-
vided the witness has been subpoenaed as provided by
Artiele 463, Code of Criainal Procedurs.
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Prusting that the forsgoing fully snswers your
inquiry, we are

Yours very truly
ATIGRNEY CENERAL COF TKIAS.

o Ardell williams
' Assistant

AWILY
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