OFFICE OF THE ATTbRNEY GENERAL OF TEXAS
AUSTIN

. GERALD C. MANN
ATTORNEY GENERAL

Board of Directors
Texas College of Arts & Industries
Kingsville, Texns

Dear Sirs Attention,

‘ollege of Arte and
under the faots

opinion from this depert-

ment regerding the -tatun af threw meaberships upon the Board
of Directors of the TgxAg c‘ laze 0% Apts and Industries,

to make thrse appolateeants t¢ thé Board for the purpese of
pdoahcies whioh e fonglidered axisted on June BY,
() dire-tod the folloying letter of appointment to

*I an toda appointing the followling
ag Members of the Board -of Regents of Texas
College of Arts and Induitries at Kingsville,
for six year termg to expire June 25, 1947

i i COMMYMICATION I8 TO 8K CONSTRULD AS A DEFARTMENTAL OPINION UNLESS APPROYED BY THE ATTORNEY GENERAL OR FIRST ASSISTARY
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"Morris Robe:ts, Victoria
He, E, Butts, Corpus Christi
Col, Mrs, J, Ey King, San Antonio

"Please issue the above ocommissions at
‘ your earliest opportunity,

"S8lnoerely yours,
/sgd/ W, Lee O'Daniel
Governoy of Texms."

Subsequently, on July £9, 1941, this departament held
in opinion No, 0-3584 that the terms of members of this Board
cormenced and terminated as of Septembor 1, wherefore no vaosne
oles would exist on the Board as of June 25. No other action
with regerd to the metter wos teken by Goveranor O'Daniel,

On Aucust 4, 1941, Governor Ot'Daniel assumed tie
of fice of United States Senator, theredy vacating the office
of Governor and lieutenant Governor Coke Stevenaon becane
Governoy of Texms,

VWie are adviased that ths informal records of the
Secretary of State indicated that the termm of office of the
. three directors involved expired on June 25, 1941, and that
.. GCovernor O0'Daniel was soc informed, The Governor undertook
to appoint Mr., Roberts, Mr, Butt and Mre, Xing to six-year
terms ending June 25, 1947, Obviously for a six-ycar term
to end June 25, 1947, it must commence on June 25, 1941,
The Governor's letter of appointment demonstrates an intent
to i1l vacancies which he deemed existed on June 25, 1941,
at whioch time he was Goveraor, It would oppose the express
language 0f the appointment letter to say that he purpcsed .
to £111 vanancies on the Beard which would arise on Septem~
ber 1, 1941,

In oonsequence, we 40 not belleve that the facts
warrant the conclusion that Governor O'Daniel intended to
make the appointments involved as of September 1, if the
appointments should be for any reason ineffective as of
June 25, Moreover, it is doubtful if en sppointment expressly
related to a purported vacaney on a prior date would con-
stitute, a8 a matter of law, a valid eappointiiont to a
yrospecﬁive actual vacanoy on a later date,

H
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If, hovwever, the appointments under rsview be re-
;arded as intended for, and effeotive as of, Jeptember 1, it
is cur opinion that they would none the lozs bs insffective,

Upon the question of prospective afpointmonta,
1,84, aprointments in advunce to f411 veoeaneles sure to occur
subsaquently in publiec offices, there is uganinity of opin-

ion among the o-urts that such appoint~ents are invalid ir
the term of the office filled cannot becin until tho term
ef the appointing power and the prower to apnoint have ax-

pired.

It was declared dy the Suproms Court of Alabama
in Oberhaus v. State, 173 Ala, 483, &0 Co. 8¢8, 908;

"i¥e have onrefully examined the cuthorie
tias on thies proposition, end, as thoere is ro
m:terial 6 nflict aveon; thex, 1t ims ot nooms-
sary to hars reproduce thezir langun-e or rea-
soning, They clearly sertle thes law to the
effect that the appointing »ower ¢:nnot fora-
stall the ri -hts and nrerozativss of 1lts own
sucoessor by a-polnting successors to officars
whose officlel terms sxplre éontsnm, cranecus-
1y with or after the exniration of the term
of the anpointinz rower; dut whore, by law
or peraonal action, the office to te filled by
arpointment —ust dbeccme vacant by ths ex-
riration of the incumbant's tarm or by his
withdrawel during the torm of the srpeint-
ing power, a prospective appol:itment thoree
to, if not forbdldden dy law, 3ay be made at
a convenlent sezson Lefore the acturl expira-
tion. Hechem on Public Offices and Orfiocers,
| 1333 Throop on Public Officera, | 923 £3 4,
. 2o Enoye. Low, 2473 29 Cye, 13753 Stute ex
rol, Y¥orris v, Sulliven, 81 Chie 3t. 79, 90
Ne Z. 146, £6 L, Rs As (N, So) 514, nud note;
3tnte ex rel, Whitney v, Ven Buskirk, 40
e Jo law, 433; Stete ex rel, Chllds v,
O'Leary, 64 t:dnn, £8C7, 68 M, W, 264, And
this we hold to be the law,”

In accord are tho Now Tork casez of reople v, Fltze
-ereld, 180 N, Y, 2069, 73 17y 3. 59, and Tovne v, Iorter, 1078
Appellate Divieion 717, 1135 N, Y, Supe 7%¢., 1In the first
ocess the Court of Appeals saids
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"+ o« o An appointment to office ia anti-
cipation of a vaoancy therein is good only in
oage the officer nmeking the eppointnont 1is
still in office when the vacaney ccours,"

To tho samo effect sre the Ohlo oases of State v,
Cowen, 98 Oklo State £77, 117 N, Ee £33, and Stete v, Sulli.
van, 8] Chio State 7¢, 30 Ny Bs 146. In the first case
mentioned, 1t wee decclared:

"+ « ¢ It has generally been held that the
aprointing power has full authority to antlici-
pate vecanoles in its appoiutments, This legel
prinoiial, however, 1s limited, in that such
vaocancies, whethar by resignat!on or exc¢ira-
tion of term, must oceur during the 1life of
the appointinz power, The latter cannot saddle
upon its sucocessors appointees whoss offlcial
torms are to begln thereafter, . . ."

The rule was sxpressed as follows by the 3upreme
Courtggr Maine in Pattangall v, Gilman, 115 Me, 344, 98
Atl, 83

"+ « o The authorities are udanimousiy -
in favor of ths proposition that, iIf the temrm
of the appointing power extends beyond the
point of time when the vacanoy arises, a
prospective appointment may be made; 2nd
conversely, that if the term of the appoint-
ing power &oea not extend until a vasancy
ariges in the appointive offioe, no appoint-
ment, prospective or otherwlse, nay be made
by that appolnting power. The reason is
simple, The appointing power cannot fore-
stall the rights and prerogetives of his owm
3ucocessor by avpointing suoceessors to offloce
beginning after hias power to appoint has
itself expired.” '

: See also Ivy v, lusk, 1l la, Ann, 486; 3tate v,
Moehan, 45 li, J. law 189} Peopls v, Ward, 107 Cal, 238,
40 Pac, 5383 48 Corpus furis, | 64, p. 952,
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The underlying reasons for these pronouncements
by the oocurts apply with especial force to the matter at
hand, Governor O*Daniel had announced for and had deen
sleoted to the office of United States Senator. Upon assun=-
ing this orfice he would automatiocally vacats the office
of Governor and lLieutenant Governor Stevenson would become
his successor, Thereupon, Governor O'Danisl's appointing
power would expire, ‘hen thas would ocour wes a matter to
be dscided by him alone, So long as he Shose to remain as
Governor it was his rizht to meke appointments to £111
vacancies in public office which had arisen, and to make
prospasdtive appointments to fill vecancies which would
arise while hs continued to occupy the office of Governor
and was possessed of the appolnting power. During this
time, however, he was, in our opinion, without the power
to make antiolpato appointnents to fill vacenoles whioh
would arise after his appointing power bhad terminated, The
powsr to £1ll vacancies erising aftsr he left the Gover-
nor's office is the prerogative of Governor Stevenmson, his
sucocessor, and oould not be forestalled by any ast of
Governor O'Daniel, whether under a mistake of frmot or other-
wise,

Aotually the facts econvinoingly indiecate that
Governcy O'Daniel was merely undertaking to fill vgoanocles
upon the Boerd which he considered had already arisen,
Doubtless he would have made no attempt to f£ill the three
mexzberships on the Board of the College had he known at
the time that the offlices would not become wacant until
September 1, In eny event, it is the opinion of thie do-
partment that the aotion of Governor Ot'Daniel in pnaming
r. Roberts, Mr, Butt and Mrs, Xing to the Board of Direc-
tors of the Texas Collsge of Arts & Industries, under the
faots whioh we have reviewed, is of no foroce and effeot
and that the three memberships on the Board which will
become vacant on September 1, 1941, are sudjesct to being
f£i1led by appointment by Governor étevcnson.

Yery truly yours

APEROVETAUG 21, 1941 ATTORVEY-GENERAL OF TIXAS
! ;;aldida.4u/ '
iEY GENERAL OF Tl By /
ATTORNEY GENIRAL O TLIAS | Zollie C. St o
. Assistant
L3160 .

APPROVED

CPI4: M

COMMITTER
oy LA
CHAIRMAN




