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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
w AvToRMEY GENERAL

Honorable C. B, Clark, Chalrman
State Soard of water Engineers
Austin, Texas

Dear 91rt Opinion Ro. 0-8805
Re: Yhethar o ter vells,
other artoa an,\ may be re-

quired ta' _
or otataacntn wviththe Voard L

¥e have bLefors us fof comdideration your letter of
recent date in whioh you ask/the/epinjon pf this department
upon the following questions

*l. Are owngrg of vater wells, other than
B¢ ignusl reports or state-
mnants with the Soard of water Ungineers under the

rovisions of 7618, Ve Annotated
Civil Statu N
2. Cangc ’ wpten wells, other than
artesi be roq }4 annual reporte with
of ¥at Y o81r's aovering the informa-

requibed by Article 7618, V.A.C.8,, under a
tion p o»-lgnted by the Board pur-
wers vested in said Board under the

1 ¢ode of\Texps."

resds as followst
fppt, 7615, Detalled statement furnished
*On or bafore the firat 4ay of Maroh of each

year, every person, assoolation ¢f persons, corpor-
ation, water improvemsnt or irrigstion dis%riet who,
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during any part of the preceding calendar year,
owned or operated any artesian well for any pur-
pose other than that of domestic use, shall fur-
nieh, under oath, tc the Board of Water Engineers,
upon blanks to be furnished by the Eoard, a de-
talled statement showing the quantity of water whieh
has been derived from guch well, and the character
of use to which same has been applied, together
with the change in level of water table of sald
well, and if used in irrigation, the acreage and
yield of each erop, together with such additional
dsta as the Board may require.’

Ve are of the opinion that your first question
should be anewered in the negative. By 1its express terms
thie article applies only to the owner or operator of an
artssian well. It can be given no other interpretation.

¥e quote from 39 Tex. Jur. 188-189 ss follows:

“The maxim o t excl teriu

{the expreesion of one thing is exolusive of another
48 sald to be a logieal, sensible and sound rule of
construction; and it has been frequently applied

in the construction of statutes as well as in the
intervretation of other documents. The maxim signi-
fies that the express mention or enumeration of one
person, thing, sonsequence or class is tantamount

to an express exclusion of all others. And when it
is applicable, affirmative words imply a negative

of what is not affirmed, negative words imply an
affiraative of what 1is not negatived; and a2 provi-
sion limiting a thing to be done in a particular
form or manner implies that it shall not be done
otherwise."

In ansver to your first question, you are raspect-
fully advised that owners of water wells other than artesian
wells are not required by Article 7615, Yernon's Annotated
Civil Statutee, to file annual reports or statements with
the Board of Water Engineers.
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Acots 1§31, 42nd Legislature, Chapter 281, Seo-
tions 1 and 6 {(codified as Article 848a, Vernon'e Fenal
Code), read as follows!

“Sec. 1. It is hereby declared to be the
policy and duty of the Texae 3Jtate Board of Water
Engineers to make and enforce rulee and rsgula-
%tione for the coneervaiion, proteciion, preser-
vation and distridbution of all underground, sub-
terranean and persolating waters of every kind
and nature wvhatsoever situated within the limits
of the State of Texas.

" « »

f3¢g. 6. The Board of Nater Engineers shall
do all things necessary for the conservation, proe
tection, preservation and distribution of under~
ground, sublerranean and percelating waters in
this 3tate and shall make and enforoe appropriate
rules and regulations thersfor and the specific
enumeration of special powers and duties herein
shall not be construed to 4deny the sald Board
other powers and duties necessary to the ocarrying
out of the purposes of this Act as expreesged in
Sections 1 and € hereof. Failure for a period
of more than thirty days to comply with any order
of said board issued in pursuance 9f the povers
and duties herein created shall subject the per-
son s0 violating said order to the penalties snu-
merated in Seotion b hereof. (Acte 1931, 42nd
Leg., p. 432, ch. 261.)*

Thue, 1t 1s seen that since 19831, 1t bas expressly
been the polioy and duty of the Btate through the Board of
Vater Engineeres to promulgate rules and regulations for the
*osonssrvation, protection, preservation and distribution of
&1l underground, subterranean and percolating waters of

g;nd and nature.® {(Emphasies curs). That this statute is
road in sgope, there can be no doubt. '
We quote from 44 Tex. Jur. 25 as follows!

*In the absence of any evidence to the con-
trary, it may be presumed that water obtalined by
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excavating the earth ig ordinarily percolating
vater,*

The case of Houston & T.C.Ry.Co. v. Fast, 98 Tex.
147, 81 8.W. 279, establishes the common law rule of tha
right of cspture as to underground waters in thie state.
Under this rule even though a well drains all the water from
another well on adjacent property, the owner of the seoond
vell has no recovery; it is “damnum adsque injuria." See
also Judkine v. Miller, 260 8,W. £00; Texas Co. v. Giddings,
148 3.W, 1142,

Is the right of capture of underground waters sub-
Ject to reasonable regulation by the State when in the interest
of coneervation, preservation, etc., such regulation is neces-
sary? We are of the opinion that it is.

A olear analogy to the regulation of rights in under-
ground waters is found in the regulation of rights in oil and
gas. 7The rule of oapture is equally applicadle to o1l and
gas flowing beneath the surface. 0Glllette v. Kitochell et al,
214 8.9, 619; Prairie 011 & Gas Co. et al v. ¥id-Kaneas 011
& Gas Co., 204 B, W, 200; Texss Pacific Coal & 011 Co. v,
Comanohe Duke Cll Co., 274 8.¥W, 193, £98 3.¥. 584; Peterson
et al v. Grayce Oil Co. et al, 37 B.W, (24) 367, 98 8.v. (24)
781; Brown et al v. Humble 011 & Refining Co., 83 S.v. (24)
936; General Crude 0il Co. ¥t al v. Harris et ux, 101 3.V,

(2&5 1098; Thompson et al v, Consclidated Gas Utilitioa Cor-
poration, 3500 U.8, 65, 81l L.E4, 510. It 1s eettled Dby the
deoclsions of the courts of Texas that the right of capture,

as applied to o0il and gas, is subject to reascnable regulation.

. We quote from the case of Peterson et al v. Grayce
011 Co. et rl, 37 B.¥W. 24 367 (Affirmed 98 S.W, 28 781) as
follows: .

i # &

"Even though it could de sald that prior to
the adoption of the statutes vesting in the Rallroad
Commission the powers therein snumersted and the
adoption of Rule 40 by the commission, the common~
lav rule as announced in Houston & T.C.Ry.Co. v.
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East, 98 Tex. 146, 81 S.¥W., 279, 66 L.R.A. 738, 107
Am, 5t. Rep. 620, 4 Ann, Cas. 827, would be appli-
cable to the production of oil by a leaseholder to
the same extent as the produotion of wvater from a

i well drilled which would exhaust the supply of an

] ad joining property owner, yet we believe that tlw
enactaent of thosze statulse and the adoption of
Rule 40 by the Rallroad Commission would have the
effect to change that common-law rule as applicable
to the production of oll and gas and that the same
are valid, in that their effect is merely to pro-
tect the right of different leace or title holders
in the enjoyment of their coequml rights to acquire
0oll from a coamon reservoir,

g & ot

The Supreme Court in the case of Brown et al v.
Humble 041 & Refining Co., 63 2.¥W, (24) 935, had the follow=
ing t¢ say:

% & »

“Owing to the pecullar charsaterlistios of oll
and gas, the foregoing rule of ownership of oil and
gas, in place should be considered in connection with
the law of capture. This rule givee the right to
produce 211 of tha oll and gas that will flow out
of the well on one's land; and this is a property
right. And it ie limited only by the physical pose~
eibiliity of the adjoining landowner diminishing the
01l and gas under one's land by the exeroise of the
same right of capture. The following decisions dis-
cuae the law of oapture as applied in this state!
Stephene County v. Mid-Kansas Oil & Gas Co., 113 Tex.
* 160, 254 S.w, 290, 29 A.L.R. 586; H.&T.C.Ry.Co, v.

East, 08 Tex. 146, 81 3.¥, 278, 66 L.R.A. 738, 107
Am, St. Rep. 620, 4 Ann, Cas, 827; Prairie Oil & Cas
Co. v. State (Tex. Com., App.) 231 8.¥, 1088, 1089,
Eoth r ar blect t tion under the vol
povwer of a state, Emphasis ours

e & ad
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You will notice that amony the authorities cited
by the court appears the Fast case which 1s the orincipal
cace defining weter righte in this 3tste in thle connection.

Upon the basis of the suthorities heretofore cited,
it is the opinion of thies department that the “tate may im-
pose ressonable regulations for the pressrvation and conser-
vation of underground, subterranean, and percolating waters
within thig State,.

In answer to your recond question, therefore, you
are respectfully advised that under Acts 193), 42nd Leglsla-
ture, Chapter 261, the Soard of water Englineers may require
of ownere of water wells, other than artesian, annual reports
covering the same information requireid by Article 7615, V.A.C.8.,
of owners of arteslian wells, if in the exercise of sound dis-
cretion the Board determines that such reports are essential
for the "conservation, protection, preeervation and Ale-
tribution® of the underground, eubterranean, and percolating
watere of this State.

Very truly yours

ATTORNEY CUNERAL OF TEXAS

P ot

James P. Hart
Asalstant

o o Ak

George ¥. 3parke

By

G¥3imp
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