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Honorsble George H. Sheppard
Coaptroller of Public Accounts
Austin, Texas

Opinion Ro. 0-359%

Re: Constructlion of Art. XV, House
Bill Fo. 8, Acts, Regular Ses-
sion, Forty-seventh Legislsture,
levying an excise stamp tex up-
on stock trensfers,

Deay Sir:

‘Your letter of May 2%, 1941, submits for our
opinion certsin inquiries regsrding the incldence snd
applicetion of the excise stamp tex levied upon stock
trensfers by Art. XV, House Bill No. B, Acts, Regular
Session, Forty-seventh Legislsture. To this end, you
attech o 1list of questions and copy oif 8 letter of dste
Msy 12, 1241, sddressed to you by Smithdesl .2 Lef¥%o-
vitz, attorneys of Dallas, Texss., To avold confusion
snd promot® clarity, if possible, esch ¢of such ques-
tions will be steted in conncction with our discussion
snd conclusion thereon. :

Your first cgueation 4s &8s follows:

. "Does the tax apply to &n original issue
of stock, thet is, the issusnce by & corporae-
tion of sheres of stoek to the persons who sub-

 scribed therefort®

Section 1 of Art. XV, House Bill No. 8, Acts,
Reguler Session, Forty-seventh Legislature, levies the
following tex:

: Yohere 18 hereby imposed and levied a tax
&s herelnafter provided on 8ll sales, agreeaents
to sell, or memoranda of sales, and all dellver-
les or tronsfers of shores, or certificates of
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stock, or certirficates for rights to stock, or
certificates of deposit repressnting an inter~
est in or reresenting cortificates made tax-
eble under this Section in any domsstic or for-
elgn associetim, coapany, or ocorporation, or
certificates of ilatsrest in any business con-
Quctéd by trustee or trustees made aftsr the
effective date hsrsof, whaethar made upon or
shown by the books of the assoclation, cozpany,
corroretion, or trustee, or by any assignasni
in blank or by eany delivery of eny papsrs or
egreerent or memorandum or other evidence of
sale of t{ransfer or order for oOr sgreexasnt to
buy, whethsr Interasdiate or.final, snd whethsy
fnvesting the holdsr with the beneficial intsr-
est in or legal titls to such stock or other
certificate taxable hereundar, or with ths
possession or uss tharsof for any purcose, or
to sscure the future payment of amonay or the
future transfer of any such stock, or certifi-
cate, on each hundred dollarg of faocs vslus
of fraction thersof, thrae (3) centg, except
in cases wherse ths shares or certificstss are
issued without designzted monstary valus, in
vwhich cage the tax shall be at the rats of
three (3) cents for each and every shars. It
ghall bs the duty of the psrson or persorns
meking or effectuating the sals or transfer %o
procurs, afiix, and cancsl ths stsaaps and pay
the tax provided by this Article. x % % *

¥We f£ind ncthing in the quoted languagze to indie-
cateo & legislative intent to tax an original issus of
stock, authorized undsr ths corporst ionts charter and
iasued pursuant to subseription contracts. The inten-
tion is manifest, rather, to place this sxcise tax burden
vpon the person, firm or corporation meking or erfact-
uvating a texable sele or tra.asfer of oublstanding sharas
or certificates of stock rather than uron the corporation
whose stoek {g trafficked in, This sams intsrpretation
has besn placed uven sinilar tax leviss of ths stztes of
New York and Fennsylvania. by ths adnlnistrative Qspart-
rnents charged with the enforcemsnt of such reasures, and
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by the courts, Sees PEOPLE V. DUFFY-McIIN:iRAY €0., 106
H.Y, Supplaaent 878; afflrmed Court of Appeals, 86 N.3,1129,

This ooncmlsion as to the non-taxability of
original issue stock does not extand to and eabrace
treasury stock, so-called,'which has been cnce cutstand=-
ing in the hands of the :tublic and hess been purchased
by the corporation for resale. Suchsiock 1s not origi-

.nal issve stock and is- taxablse.

Your second question is stated as follows:

: "Does the tax apply to the transfer of

- stock on the boo¢s of the corporation or of its
trensfer azsnt whers no other pzrt of the trans-
action is taxable? o

UEXAYPLE § 1 A ﬂcw York resident sells
stock to another New York resident, the sals
baing initiated and consummzted in Haw York,
The purchaser gends the stock for trensfer to
the offica of the corporation or its transfer
egent in Texas, :

‘ ®EXAMELE. NO. 2: A sale in Texas between
Texss resgidsnts was completaed bafore the Act
went into effact, but the caertificate was not
pressntsd for transfer until after it went in~
to effect.™ .

All of th=t portion of your second question ex-
cept "example No. 27 is specifically answered in our
opinion Mo. 0-3713, dirscted to ycu, end ve respectfully
refer you to sanmse. _

Our answer %o “examnle Wo. 2% of your sscond
question is that 8 s=le in Texas belwsen Texss residentls
of shares or certificatss of stnck, exacuted prior to
the sfrective dzte of the stock transfer tax act uadsr
considsration hers, would nnt be taxabls thersundsr,
bsczuse, to do so mould bs to zive the sistute a ret-
roactive and, thsrsiors, unconstitutional effect. How-
aver no such c¢onstitutional obJoctim 1ies to ths tax-
ation of a transfer, in Texas, of such shares or certi-
ficzates upon ths becoks of the corpcration or by its
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tranafer agent, subsaquant to the e ffective dzte of said
Aot; and, since such transfsr i1s one of the infepandsnt
transactions vhich is made taxabdle, rezerdless of ths
perfornance or exscution in Texas of the othsr named acts,
transactions, egreementa or contracts, we think it patent
that the Leglslature intonded to tax such transfers as
occurred after ths passage of the Act,

Your third question reads as followsi

“When two or moxre steps in the sale ana
transfar of stock take place in Texas, is it
the intention of tha statute that only ons tax
ghall bs ¢ollected on the transaction, rasgerd-
losg of the numbsyr of steps in the transactica
end the leangth of time elapsing bstwsan the
exescuticn of the agreemrent sand the transfer of
the stock on ths books of the corporation?

"EXAYFIE: A and B are both Tsxas residents,
They sign an agreemont whsreby A agreess to sell
$o B 100 sharses of stock; the mxt day the sale
s consusmmated; the stock isdslivered to B; and
B has it traros ferred on the books of the issuing
corporation in Dallas. Is a separate tax inme-
posed on the agreement £o s3ll, the sale, the
delivery and the transfer, or is the transaction
viewed as a whole and only ona tax inmposed?®

: Ve believe you will find thst {this question has
bson adequately and af{firmatively answersd in our opin-
fon No. O~3713, &ddressed to you, &nd we, therefors, refer
you to same without further discussion hers.

- By subdivision (a) of your fourth guostion you
desire to know if the following transaction is tawabla:

vja) A, a resident of Dallas, carries on
the following conversation by tslstype with B,
a resident of New York:

wA: *How are you quoting XYZ stock?!

© ¢ nR: tNarket 112 bid 113 asiksd.!
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wA: *Wwill tske 100 shares at 112-3/4.°¢
“Bi 'Sorry 113 best.' |

"A: 0 0 K'va buy 100 sheres at 113,
--Please confirm remitting direol with
transfer 1nstructions.

vt

*B imnediately sends A by mail the follow-
ing confirmation:

ne Bg Inc.
New York

Order accepted
May 24, 1941

. u!A
Dallas, Texas

nty’g take pleasure in accepting your order .
and horeby SBELL to you today: _ !

2fo. of shares Sscurity "~ Price
100 XYZ Corporaticn  81130,00

#tiote: In this transaction we do not act as
~ your broker, but as dealdr for our omn

account. This bill is payable upon re-
ceipt.?* )

vAt the same time A likewlss confirms the
purchase and sonds the following confirmstion
to B by wire:

nep
Dallag, Toxas

Pate May 24, 1941

ntB, Inc.
New York, W.Y.

eiyfs as principals, confirm PURCHASE FROM
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YOU of the following sscurities:

"t{o, of shares Sgourity Price
100 XYZ Corporation  $1130,00

®13fa4) streat rams to us Nsw York exchangs for
$1130.00 attached hereto.?!

"Upon receipt of A's chseck, B mails ths
stock certificates to A, who reoeives theam in
Dallag,"

As more fully pointed out in our opinion No,
0-3713, Section 1 of Article XV, House Bill No., 8, Acts,
Regular Session; Forty-ssventh Legislature, levies and
inposesg an excise stamp tax upon one, bub only ons, of
the folloving transaction3°

l. An executory contraot a agreement to
861l shares or certificates of stock,
vhether oral oxr evidenced by the "bill
or memorandum of sale" required by
Section 1 of the Act, or,

2. An executed contract of sele of shares
or certificate of stock, whether oral
or evidenced by the "bill or memorandum
of sale" required by Sgotlon 1 of the
Act, or,

3, A dslivery of shares or ocertificates of
stook, or .

4e A transfer of ghares or certificates of
ptook upon the official books and rec-
ords of the corporatiam.

It was further poinisd out that under fundament=-
al principles of law and comity the exclise s»aip th in
question has no extra-territ rial Opera

t%oa % .
Ve engnaia rangsctidns
goulgtgc%£ggs%{rgalbg§bg§etﬁa linits of the stets., On

the othar hand, if only one of such acts or transactions
transpires vithiq the state the tax accruss evsn though
ell of tha others ocour outside ths state. BDut if all
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of such taxabls transactions or ects occur within the
stote of Texus, the oxclse tax will not cumulate but

will rest upon only one of such taxable transactioas

or acts,

Contraots for ths sale of stock are governed
by the samoe legal principles as other contraots. As ‘ .
with other contracts the minds of ¢ls buyer and seller
must mest as to the price of the stock, the terms of de-
livery and the paymant., The offer of tho seller is not
binding upon him unless acoeptsd by the othsr party.
The absolute acceptance ofan offer without conditions,
" results in an executory contract with a mutuality of
obligations and renedies. Vhsre an offer is accepted
by a party it is not necessary for the person making
the offer to aocept the acceptance., Hutual promises to
sell and purchase stock are a sufficient consideration
to support theagresment, An executory contractof sale
becomes executed by a timsly and ths proper tsnder of
the stook, The validity of a contract for the sale of
gtock iz governed bythe laws of ths stste in which the
contract is nads {See gensrally, volums 5, TEGMPSON OF
CORPORATIONS, Third Edition, Sections 4105, 4106, 4116,
4121 end 4126). o , o

‘ Is any one of tho four taxable events or trans-
actiong namsd in the Ac¢t and above, presont under this
special faotuel situation IVea and these genaral prin-
oiples of law, so as to accrue a tax?

‘ Tha offer to purchase stock was made by a ras-
fdent of Tgxas, ("A") but such offer was accepted in New
York by a resident thersof ("B*) and confirmed by mail,
The subsequent confirmation of the purchase by "A" by
wire, althouzh probably necessary according to usagss of
the trade, was unnecsssary undsr ths law of contracts to
complste a binding and sbsoluts agreement or contract to
gell, In fact, i% was nothing more than an acceptancs
of an acceptance vhich is not necessary to oreate muiu-
#lity of obligations. .

Therefors, prior to the delivery of the stock
to purchaser "A* and receipt of the purchase money thera-
for by seller "B", only en exscutory agreeasnt or cone-
traot to sell the designated shares exlsted. Such
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exscutory agreemsnt, howsever, was an ebsoluts condraoct
and not a sale on condition or an option contract., It -
wag & binding contract with mutueliiy of oblization and
was clearly the “agresment to sell"™ which was made taxe
able under the Agt, if it ocourred ir Texas.

Generally speaking, the place of making a con-
traot, including an exsoubory contraot to sell s took,
is dsternined acca 8ing to the parties' intention; as
& rale, it is oconsldered to bs tha place vhers the offer
is mocepted, or where the last act nscessary to & meete

ing of ths minds or to oomplete the contract is per-
formsd.

17 0.%.S. 813, Saotion 3563 |
1l American Jur. 394, Ssction 111,

Under facts substantially identicel to the instant case,
but involving en sgresment to sell stock beatwesn a citi-
zen of New York and a oltizen of Pennsylvania, ths court
held that the "egrsement %0 s611% was made in New York,
preliminary to the sending of the certificats to Pennsyl-

- vania. O'XANE, Jr., ET AL vs. STATE OF NEW YORX, 16 N¥S

(2a) 520; affirmed, Court of Appeals, 28 N2 {24} 905,
Therefore, we hold that tls "agraeaeuent to ssll®

4n the present case was executed in Mew Ygrk and thare- =

fore not taxable undexr the Texa2s Act. Bub in addition
to an "agreenent to sell', the instant faotual gituatieon
$ncludes an exscutsd “salg" of sharss or csrtificatss of
stock and a "dslivery" of shares orcartificates, two of
the te2xable transactions or acts namsd in the statute.
Therafore, we nust next deteormine whather or not either
or both of such transactions ocourred within the statae
of Texzs so0 as to bs mubject to this tax measure.

As detormining the placs whers an sxscutsed con-
tract of sale is mada, as distirguished from an exscatory
oontract cor agresxwnt to ssll, sbove discussed, ve state
the following rule from 1l Amsrican Jur. 395, Section ‘
Y13:

"Daiivery of the property 1s generally,
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- though not necessarlily, the act by which an:
éxacutory contract bsoonss an executed con-
traot. Tharefors, in such c¢ase, the place of
delivery is gensrally tho place where the ex-
ecuted oontract is deemsd to have besn made.®

In determining the place of delivery of propsr-
ty (end stock has bson hLeld to bs propsrty) we quote
from the leading case of ALEXANDER vs. ETINDENHEIMZR, 221
B. W. 942, vwherein the Comnlesion of Appeals said:

"It iy an establishsd rule of law that,
when properiy is delivered to a carrier by tha
vendor as direotod by the vendes, o0r wherse the-
contract is silent as to the place of dslivery,
delivery to thes carrier opsrates as delivery
to the vendse and passes title $0 him."

This rule Pinds support in the stetement of the
genoral rule and authorities cited at 37 Tex. Jur. 37,
Sectiog %66;'ADKIHS-POLK CO. v3, JOEN BARXLEY & CO.,, 297
8. ¥W. 757.

Under the faols before us, delivery of ths stock

certificate was made by tho seller "B" by depositing same
in the United States Mails in New York forwerding to the
purchassy "A" in Texas, after rscelpt of ths purchase
money in New York, Ve think under the above prinociples
and spacific authorities (17 C.7.8. 403), as well a8 une
dor the express direction of the purchaser in Texas, the
United States }ails, in this instance, was constituted
tho egent of the purchaser, "A® and therefors delivery
of the c¢srbtificatss by ths seller, "B", into ths Mails
in New Y,rk was tantamount ¢o delivery of such shares or
certifiocates in New York. Hencs, ths delivery of such
phares which convertad the exscutory agrsszasnt or con-
tract of sale into an executed contraot of sale, transe-
pirsd extrastate. Thsrefore, neithsr ths "delivery" of
such certificate nor the "sale" which it ccmpletsd, was
a taxable transaoction in Tgxas.

The only other remaining taxable act or trans-

action enumserated in the statute isths "trensferm of
such shares or certificates of stock upon the books of

808
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the corporation, so as to pass legal title from the
.seller or transferrer to the vendes or transferres. It
dces not appear from the facts stated undzr your fourth
question vhethar or not the sharss involved wvers the

"_ ghares or certificates of a domestic or forsiegn corror~

.ation, or vhethsr or not such shares or certificates
were transferred within the state of Texas, and hencae
ve do not pass upon the quastion of whethsy or not a
taxable n{ransfer® 1s pressnt. :

You next desire to know 1f the transaction de-
scribsd under yoor qpestion Ko, IV%b is taxadbls. Ve
quots'

ﬂ(b) This situation is 1dentical with the
one outlined above except as to the methed of
payment for, apd dslivery of, stock. In this
iituation A'S last messsge 1o B reads as fol-

ows

- WAL 'OZK vi9 buy 100 shares at 113, DPlease
confirm, Doeliver strset nams to Chase
Nat ional New Ybrk for our account
against payment.

'B oonfirns the sale exaotly as in the first
$1llagtretion and A confiras his purchase as in
the first illustration except “that instead or
paying -

wtiail gtrest name to us‘Hsm York Exchange
for $1130.00 attacked hersto,"

"A1S confirmation says:
"tDglivor in street name to Chase Wation-
8) Baak for our gecount against payment.?

nA then sands the burchase price to ths
Chase Nationgl Bank, New York City, acd upon
_ racelipt thereof the bank mailsths stock to A™

The altaration in the mann3T or ths delivery of
tha stock and paymenu therafor from that followed under

809
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the facts appearing in subdivision {(a) of your fourth
question does not require or Justify a diffsarent con-
clusion. %he s=2ma legal prinoiples discussed in con-
naection with your gqusstion o. IV-a will &pply to this
question, bacause the only change in ths facts 1s that
the Chass 12tional Ban% of Naw York is substituted for
the United States Malls as the agent purchassr of “AY,
to first recsive the certificates of stcek from ssller,
37, in New York. Therefore, the "agreement to sell,®
ths m"sale™ and ths "delivery" of the shares or certifi-
cates of stock all occurred extrastate so as to be none
tazable. ¥For reasons statad vnder the forezoing ques-
tion, we do not pass upon ths taxability of a subseguent
transfer of such shares upcn the books of ths corpora-
tion, bscause ths facts are not furnished us in thnis
regard., ‘ :

By subdivisim (e¢) of your fourth question you
desire to know if the following trensaction is tazable:

#{c) This situation is i1dentical with the
two 1llustrations given above except as to the
mathod of payaent for, and delivery of, stock.
In this situation, A's last messsge reads:

ut 9 ¥ ve buy 100 shares at 113. Pleass
confirm. Ship street nams by draft Dal-
" las N« icnal.?! : : ,

"B confirms the sale exactly as in the
firet 2nd second illustrations, and A confiras
his purchace as in the first illustration, ex~
cept that instsad of saying

t9ail street name to us., New York Ex-
change for $1130,00 attachad hersto,?

#Ats confirmation says:

vtship in street nams by draft on us
through Dallas Mational Bank,!

"3 then ettachos the stock ccrtificate to
his d8rsft on A, who pays the draft and recelves
the stock when the draft 1s presented for pay-
nent. "

8BiC
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In this instance the change in ths maethod of
paymsnt for and delivery of the shares or casrtificstes
of stock c¢calls for a differsnt application of the legal
prineciplss discussed, and, in our conclusion, results
in the tazability of such transaction. It is true that,
@5 3n ths casses of subdivisions (a) and {b) ol your
fourth guestion, the "agresmant to ssll" wes consum-
mated extrastats 80 as not to bs taxadble; but undsr ths
given msthod of payment and delivery which comnpleted the
contract of sals, such "sale" of the gahzres or certifi-
catss of stock, as well as the “delivery" tharsof-oc-~
curred within the state of Texas, s0 as to nake one or
the othar, but not both, of such transactions taxadle,

Undsr sobdivisions (a) snd (b}, ths Texas pur-
chasexy, "A", had, in contemplation of law, an egent in
Now York in the United States Mails end in the Chase
National Bank, respeotively, to recsive such sharss for
him {2 Hew York; but under ths facts of suddivision (o},
no New York agent of A" is presgnt to rsceive ths stoek
and pass title therebo in that stsbe, but, on the contra-
ry, title to ths stock does not pass until af{sr the
receipt of the csrtificates by the Dallas National Bank
and ths honoring, by “A®, of the drof %t thersto attachsd,
In other words, the Dallas Neztional Bank is the sagent
of "BY, the New York seller, rathsrthan of "A", ths Texas
purchaser, and thersfore.a taxable "sale™ or "delivery"
of the shares or certificates occurred in this State.

Your fifth question with 1%s subdivisions (a),
(b), and (c) is quoted as follows: ‘

"Supposa that in ths situations outlined
in Question IV the transaction was iniviated
by B, who maGe an offer by tslestyns Yo ssll the
stock to A, so that the teletyps conversation
dovn to the point of the instructions for de-
livery and payaent was as follows:

*B: Ve offer you 100 shares XY¥Z stock atl
- 313.¢

mA: Till take 100 ghares ab 112-3/L.1
“B: 'Sorry 113 best.®
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*A1 'O X we buy 1CO shares at 133,¢

"(a) With this modification, and assuming
that otharwise ths transection wss identical
vith that steted in (2) of apestion IV, wouid
the trenssction bes tazable?

"(b) Witk this modificaticn, and essuvaing
that otheorivise the transaction was identical
with that stated in {b) of Junestion IV, woulad
the transaction bs taxable?

“(c) with this modification, end assuming
that otherwise the transaclilion wag identical
with thet stated in {e¢) of Guestion IV, vould
the trensaotion be tazable?®

: This factual situation preeents the ccaverse of
that appearing in your fourth guestion, regarding the
executory agrecement or ccentract $o0 sell shares or csr-
$ifricates of stock, Fare tke offer to s2ll is nade by
uB*, the New York seller, and the ecceptance ¢f such of-
fer is mede by "A%", the purchaser ir Tasxas. Thus ths
acceptance of an offer which completes the odligation
and matuality of the contract or agrecasnt tekes place
in Texas rather than in Wew York, s0 as to accrve the
excise stanp tax on ong of the texadble trarnsactions or
evonts msntionsd in the stztute, 3.6., 2n "agreemsnt
to sell.® .

We reach this conclusicn desmite the contsn-
tion that the tax levy 18 upon the sale or egreewant to
.861] rather than upon a purchase or a~raCﬂent to pur-
chasa stoek, and under this hypothstical casss, orly-a
purchess is involived in Tsxzas. It should bs evar kept
in mind thst the tax levy undsr consideration is, actu-
ally and Tfundamsntally, an excise tax upon ths privilsge
of transferring shares or certificstes of stock, Ths
term "transfer” is used here in its dbread and ¢oxprehen-
givs sense to msan the pascing of ths lezal or squit-
able title to shares or gertiflcates of stock fron ons
yerson to another, by sale or gift, rather ihan ths
narrowsr meaning of t he stere recording of such tranciar
uron the stcek trensfer rzcords of the corporation. It
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18 true this tax lsevy spscifically imposss the $ax on
all "sales%, "agrsensnts to sell", or "memoranda of
sales" and all "dsliveries®™ or "transfsrs" of shares
or certificates of stock, but these are mersly steps
in the coupleted transfer of shares or certificates
from one stockholder 0 anothsr. Eencs, ths argument
is not tenable that this excize tax levy is upon the
gole of stock rather than upon the purcihsse of ateek.
The terms "sale" and "agreenent. to geexl” coaprahend a
purchase ¢of stock as well as 8 s2le, whether ths con-~
tract is axecuted or executory, becauss therg cannot
be, contractually, a ssllexr without a rurchassr and
vice versa, Therefore, we say & taxabls "agrsement{ to
s81)" 4id occur in Texas, although the seller raesided
in Hew York. - .

. This one taxable transaction or act being pre-
gent, it matters not that under ths circumstances of the
delivary of ths shares or certificatss and the nayment
thersfor, nndsr subdivisions (a) and {b), the "gsale® and
®"dglivery" of such sharss or certific:tss occurrsd, as
nnder IV-a and {b), in New York rathsr than Texas. One
taxable transaction or act wlll sulfica to accrus the
tax even though all other tixable transactions or events
designated in the tax levy transpire extrastats. How-
ever, for the reesons stated in our discussion under
your question IV-¢, therse is prssent, in connection with
the facts of ths delivery of and payasnt for the stock
undsr gubdivision (c) of your fifth question, two sddie
tions taxable transactions or events, namnely, an executed
ngale™ of the shares or csrtificates in Texas and a
*dalivery" of such csrtificates in Texas.

To fully state the important and esssntial facts
of your next qusstion ve gquote same from the attached
lstter to you of date May 19, 1941, froa Smithdeal &
Lefkowitz, attorneys of Dallias, TeXxes:

wie represent sowxe brokers vho ara membsrs
of the New Yurk Exchange. They take offers to
pell at their ssveral offices in Tsxos and trans-
. mit bhem by wire to New York. If tho offers ers
accoptsd, & report of ths sale L8 telegraphed to
the Taxas office and a confiraaticn mailsd to

%3
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the customer, If the stocks are sold and ths
customer has possession of the certificatss,

. they are delivered to ths Texas office and for-
warded by the Texas ofice to the place whare
the sale is made. A receipt is given {o the
castoasr for the certificates. The Texas of=-
fice does not make an agreaoant with ths cus-
tomer to sel) ths stocka. It implisdly aegrees
$o trans»it ths offer. In soms ¢ases the price
asked for the s tocks can not be obiainsd, and
the offer 13 not acespled. In most instences
the stocks are sold,

. YHouse Bill & undertakes to levy a tax on
all salss, agreaments to sell, or msmoranda of
sales, and alldeliveries ortransfers of shares
or certiricates of stock, whethar 1ntcrmediate
or- fi‘a . .

. ®0ur position is, with respect o stocks
. of foreign corroratlons, that nelthsr the tsls
grans gent by the Tgxas offics to the Hew York
office transmitting the offer to sell, nor ths
telegram from the New York office to the Texas
office advisging that a sale has bsen mads, nor
the confirmation of the sale wmailed to the cus-
tomer from out of the state, nor the raceipt
for the certificates in c¢ases inwhich they are
delivered by the customer %o the Tezas offics,
nor nemoranda made on the books of the Texes
office, is taxadle undar the languagas of the
statuts, and that if the languaze should be
construed ag taxing such telegraas, raceipts,
confirmations, ard msmoranda, the statute will
be invalid. In support of our position ve cite
the cass of J. W, lee, Comptroller of the
Stets of Flerida, vs, J. P. Blckell, 292 U. S.
415,

o okox M

Unlika the factual statesmants presented for our
consideration by your fourth and fifth questions, the
above facts presand an instonce wivre sharss or certifie-
catas of atock are s0ld or transfermd, not batween cit-
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izens of Texas and New York, acting es prineipals, in
their own bghalf, but rether where the sale or transfaer
is effectsd through the medium of buying brokers and
selling brokers, who maat on the floor of the Exchangs

in New York and consummate, not only the exsoc.tory agrose
ment or contract to sell but likewise the exscuted con-

tract of sale and the delivery of the shares or certifi-
-eates, '

A factual situation {dentical to the above was
befors the Suprems Court of the United States in ths case
Of LEE VS« BICKELL' 78 L' Eﬂo 1337] 292 UIS. 16'15! &nﬁ.
the court held, under a tax statute of Florlda substane-
t1ally identilcal, upon this point, to the A¢t befors us,
that the schamg of sald statute wag to tax the traensfsr
of sbares by stenps affixed to those writings only vhieh,
in a practioal ssnse, axre the reposltory of the agres~
ment or ths instruments or vshlcles for the change of
‘title, and not to tnx mare ocopies of memoranda ancillary
to transacticns ccasummated oulside the state, and hancs
the exclise stock transfer toax would not be ¢0llectible
by the tax authorities of Floriaa,

Hovever, this decision doss not foreclose the
question of ths acornal of the tax under the Texas stat=-
utes, if ths shares or certificatesg of stock purchased
nunder the facts outlined, ars transferred in the stete
. of Texas, upon the official stock btransfer books and
records of the corporations involved or by thelr trans-
Ter agent in this state, if any. Nsithsr the decision
adverted to nor the facts stated, supra, involve such
transfer, but we hold that if such transfer occurred in -
Texas it is taxadle, despite the fact that each and
svery othsr taxeble act or transaction named in the stat-
ute occurred in the state of MNew York. ‘

The next qusstion subxzitted dy you, through the
above mentioned letter, is quotsd thersfrom ass follows:

n5zetion 6 of Article XV provides thst
every psrson, firm, compsny, assoclation, cor-
poration, or buainess conductad by a trusted
or Yrusieos, engsgad in whole or in part in
ths making.or negotiatinzg of pales, agreemsnis

815
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to sell, delivaries or transfers of shares or
certificates taxable under this Articls, or con-
duecting or transacting a brokerase business,
ghall keasp or cause to bs kept 2t some accessi-

ble placa within the State of Taxas, 2 jJust

and true book of account, in sueh form &8 may
be prescribed by ths Coaptrollsr, etc,

**  ®ye should like to know whethor you con-
strue thls language as apprlying to a person
who telephones or tselegraphs an order to sell
his ovn stock to a New York broker and Torwards
ths stock by mail) or exprsss to such New York
broker. Such person would be sngaged in part
in the making or negotiating of sales and ds-
liverien or transfsrs of shares or certificztss
of stock.

nWe should also like to know whather you
oonstrue Section & as raguiring the Stoock Ex-
ohange broker, who kas a local ofrfice in Texas
and who nerely traansmits of "srs to ssll to an
out of the stste offica and, vhsn ths offer is
accepted, rscelves a telegrsm from the out of
the state office reporting the sale, and in
oasse in whioh thas esrtifioatss ers in posses-~
sion of the Texas customsr glves him a reoeéipt
for such cerbtifioutes and forwsrds tham to ths
out of the stats office for delivery, must ksep
books, on & form prescribed by the compirollsr,
showing such transactions.

"ok ok ok " i\

This question has two phasss:

(1) records to bs kept by persons, firas
or corporations making or negotiating
geles, agreements to sell, deliveries
or transfers of shares @ certificates
of stock 4in their ovn bohalf, as prin-
oipals, and, :

(2) persons, finms or corporations con-



Eon. CGeorge K. Sheppard, Page 18

duoting or transaoting & brokerage
business.

Section 6 of the ﬁot, insofar as pvertincnt,
roeads es follows:

vLvery person, firm, company, associa-
$ion, ocoxvoration or businecso conGuoted by e
trustee or trusices, ongsgsd in whole or in
part in the reking or negotiating of sules,
agreernents to sell, deliverics or transfers
of shares cor certificauas taxable uvader this

- Artiele, or conducting or transaoting a brixer-

- ¥al:) Eusiness, shall keep o cause to te kept
at sore accessible place within the State of
Texss, a Just and true book of aeccount, in
such form 58 may he prescrived by the coup-
trollex, wherein shall be plainly and legivly
recorded in separate OGIUWHS, the dste of
msking every ssle, apree"cnu Yo aell, delivery
or tronsfor of such sharss or cyrtificauegl
tho Lsma and the numbeT of shercE Lheredr,
tho face value, the name of the sgeller or
transferrar, the name of tho ~urghaser or
$ransforse, "tho faco value of the adhesive
gtamps affixed end the idcatilying nu-sper of
tne bill or momorandun of ssle used 28 sro-
vided for herein. This book zhall slsgo have
reoorded thersin each sepsrate purchase of
stock tronsfer stanps, showlng the dete, the
amount and. fron whom purchaszed.” (Zaphasis
surylied),

It is anparcnt thzt the first rortion of the
adove socticn epplies to a person who telephones or
telegreaphs en ordsr to soll his own stock to a Wew York
braker ahd forwards the stock Ly nail or expreoss to such
Rew York broker. e 4o not pa-a upor the question of
vwhothcr guch person ig subicet ¢ the taz, baoruse save
is not recuasted znd sufficisnt facts are not before us,

¥oreover, the stalutory duly to keep records ifi Imrognd
UpOn evory porson, rirﬂ, corporztion, ate. “engrged In
whole or ia part in the meking or aspotiebing of sales,
agreemonts to sell, deliveries or trausfers of shares
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or certificates™, regordless of whether or not such per-
gon 18 himself or jtself lisble for the t=zx, Fovever,
only such rocords are recguired $o be kert es reflect
taxsble transactions and if, under the hypo-netical cace
given, Buch transsotions are not tezable {which wo do
not pess upon bacause sufficient facts are not given
regarding trensifers, etc,) no rescords of such trans-
aections will bas required to ve kept. This is patent fronm
the underscored portions of Section 6, indies ting that
the only recoords required to be kept aro those pertinent
to fexadble transactions, rather then any and all records
involving stock transfers.

With reference to that ph;ce of your last gques-
tion regarding the requiroment, under 3action & of the
Aoct, that persons or corporﬁtions “gonducting or transge
eoting a brokorage businasss" shall keep the descrited
reoords, we are cf the opinion that, undor the facts
stated, no taxable transaction or act traaopires in Texas,
and hence the local office of ths Stock bIOdﬂnte Brokey
will not be recuired to keep a record of such transsciion.
Rowaever, no statement anrears with refsrence to the
transfer of such shares or certificstes of stook up
the stock trangfer books or by a transfexr agent buu if such
does transpire in Texas, we wish to point out that the
local office of saild broker will bve required to keep
the full and coxplete records of the entire trensaction,
required by the statute,

Trusting the foregoing fully enswers your many
inquiries, we are-

Yours very truly

‘AZTGRKEY CIRFRAL OF TZXAS

By ( ;:
irat A, J\C.l.f d

Praiiob . Assistant

THS OP:NION
CONTDERED /0
APPSOVED
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