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Dear Sir:
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_ l. Are the insurance proceeds on the life of the
deoedent subject to an inheritance tax, less the atatutory
exemption?

2. Are the securities assigned to the trustee by
decedent and his wife, out of the community property, eub-
Ject to an inheritance tex on the full value or on only one
half?

The Texas inheritance tax is a tax upon the right
to receive or sucoeed to the possession or enjoyment of prope
erty transferred in such manner as to constitute a transfer
made or intended to take effect after the death of the grant-
or or donor. By the specific terms of the trust instrument
here involved, both possession and enjoyment by the benefi-
ciaries of the corpus of the trust estate was postponed until
after the death of the donor (decedent). Under this state
of faots we think that the law is settled in this Stats that
the entire property, both insuranoce proceeds and seourities
Placed in trust, by the donor, is subject to the inheritance
tax. Betheo v. Sheppard, 143 S.W. (24) 997, error refused.
In that case the court said:

" « « It 18 not a question of when the beneficial
interest is created, but the tax is imposed upon
the right to receive in possession or enjoyment
after the death of grantor or settioer. In con-
ssquence, a grantor or settlor may create a&n ir-
revoocable trust during his lifetime, still if he
postpones the right of possession oxr enjoyment

of the benefioclary until after grantor's death,
the property or any interest therein is subjsot
to the inheritance or succession tax at or aefter

his death. Under our statuts, where eith ! -
sion' or 'en}oimani! 1z made contiiéEni'u%éﬂ gﬁ:

ealn of grantor or settlor of all or any part of
the trust estate, such transfer is taxgble, . ."
{Emphasis ours).

Prior to the amendment of Artiele 7117, R.C.S.,
1925, theproceeds of life insurance policies were subject
to the lnheritance tax imposed by that article. State v,
Jones, 290 8.W., 244, reversed on other grounds, Jones v,
State, 5 S.W. (2d4) 973. Ths statute, aas amended, now taxes
"all property within the Jjurtsdietion of this State, . . .
inoluding the proceeds of life insurance to the sxtent of
the amount receivabls by the exscutor or adminiatrator as
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insurance under policles taken cut by the decedent upon
his own 1life, and to the extent of the excess over Forty
Thousand Dollars ($40,000) of the amount receivable by
all other beneficiaries as insurance under policies taken
out by the decedent upon his own life."”

It is clear that proceeds of the insurance poli-

.oles here involved were not receivable by the exscutor or

edminfistrator, but that these amounts are amounts receiv-
able by "other bensficlaries." Prior to the amendment of
the artiocle the $40,000 exemption would not have been in-
volved. The beneficiaries are now entitled to take ad~
vantage of it. ¥Irior to the amendment of the article the
inheritance tax attached to all property "which shall pass
absolutely or in trust by will or by the laws of desocent
or distribution of this or any other State, or by deed,
graent, sale, or glft made or intended to take effest in
possession or enjoyment after the death of the grantor or
donor, « « + +" The pame language is included in the
article at the present time. ,

At the time of the execution of the trust in-
strument the beneficlaries thereunder aaquired no rights
whatever t0 the corpus of the trust estate. Such rights,
under the terms of the trust instrument, could never bde,
and were not acquired until the death of the decedent.

At the time of his death the property passed--the rights
of possession and enjoyment materiaslized., Those rights, at
the time of the execution of the trust instrument, were
contingent upon the death of the decedent. Hias death was

a conditiocn precedent to the vesting and the exercise of
such rights. Upon his death the rights of possession and
snjoyment passed to the beneficiaries under the trust in-
strument. Thie passing or right of succession, the stat-
ute taxes.

It follows, from what we have said, that in this
case the proceeds of the lnsurance policies which were
taken out by the decedent upon his own life are taxable in
accordance with the statute. In other wordes, all of such
proceeds in excess of the sum of $40,000 are taxable, Ve
do not have before us sufficient faets to determine wheth-
er all or only a part of suock peclicles were taken out by
the decedent upon his own life. In the event that these
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policies were pald for by community funds, then only half
of the proceeds represent prooeeds of "insurance under
policies taken out by the dscedent upon his own life."
Blackmon v. Bansen, (Sup. Ct.), 169 S.w. (24) 962.

Only the interest of the decedent passes at his
death. Consequently, only the interest of the decedent in
the securities assigned to the trustee by the decedent and
hies wife, out of community property, passed as a result of
his death. Jones v. State, 5 S.W. (24) 973; Blackmon v.
Hansen, 169 S.W. (24) 962, Since only one half of such
gecurities were owned by the decedent, only his one-half
interest passed to the beneficiaries as a result of his
death, and, therefore, only one half of the value of such
securities became subjsct to the inheritance tax.

Trusting that the above fully answers your in-
guiry, we are

Yours very truly,
ATTORNEY GENERAL OF TEKAS

ey »’/;/af¢bdm/! Fowler Roberts
Assistant

APPROVED

OPINION
GOMMITTEE

BY,

CTRALRMA M



