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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
cnaVERSELLERS
ATTORNEY GENERAL
) ‘. '
Honorable Murrell L. Buckner, Chairman 'ib
Game, Fish and Oyster Commission —~b q

valon Terminal Station
pallas, Texas

Dear Sir: Opinion No, O-

avs is unquestioned and each warden 1s re-
/8 bond in the sum of $1,000.00, "conditigned
performance of the dut;cs of his office,
Mrticles 9701, Section 8, and 978 m, Ssction 4, Vernon's An~
notated Penal Code,

The duties of the gaue and fish wardens with re-
spect to funds collected for licenses arce not set oug in a
single provision of the statute but such provisions as we do
heve appenr as a part of the act providing for the particular
license involvcd., Articles 923 qa, Scction 3; 934 a, Section
3 934 b ection 7; V.A.P.C., end Ariticle %032a, Section 2,
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“"'C‘A"ON 1S TO 02 GONSTRVED AS A DEPARTMENTAL OPINION UN}.ESS APPROVED OY THE ATTORHEY GENIRAL OR FIRST ASSISTANY
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vernoun's pnnotated Civil Statutes. These provisions are in
substantial agreement &nd reguire the varden to remit all
moneys collected to the Commission at Austin for deposit in
the State Treasury. Articles 923 qa, Section 3, and 934 &
gection 8, V.A.P.C., require that the remittance be made "be-
fore the 10th day of the month following the sale of such
liceunss," Article 934 b, Section 7, V.2.P.C., specifies the
time of remittance as "not later than the tenth day of the
nonth following their collection.” Article 4032a, Section 2,
v.2.C.8,, sets the remittance date at "on or before the 10th
day of the month next succeeding that during which said 1i-
cense was issued.”™ We think that Article 4025, V.a.C.S.,
(scts 1913, p. 297; Acts 1923, 2nd C.S., p. 61), insofar as
the seme would require vweekly remittences of license fees
collected under the fish and oyster lews slong the coast, has
been repealed by the subsequently enacted speclal provisiouns
cited above. 39 Tex. Jur, 139; 39 Tex. Jur, 150, Thus ve
think the vwarden complies with the governing statutes on re-
mittance dates if he sends the licenae fees to the Comnission
by the tenth of the month following their collection.

Such provisions, though complied with, still) leave
the warden at & loss as to the proper method of handling the
funds during the period of time pending remittance, which, as
to some of the fees, might be thirty or forty days. During
such pariod he is the custodian of public funds end as ve
understand it, though charged with their safe keeping and
trensmission, he does not have avallable a safe or vauli for
such purpose, Fuarthermore, the Commission is not suthor-
ized by lav to designate depository bBanks for it¢s funds, dbut
is charged with the duty of placing them in the State Treau-
ury. In view of this situation may the warden utillze pre-
sent day methods common to a2ll commercial transsctions? Hay
he accept checks for licenses, deposit them for collection
end deposit funds in commercisl banks for safekeeping and
transmission to Austin? Or, on the other hand, in this day
of deposlt insurance and repild transfer of credits, is he
relegated to the backwoods method of cradling the State's

money in his boot or a money belt wntll remittance day rolls
around?

In this connection let us consider the liebility of
the vardens as public officeres wlith respect to these funds.
In 34 Texas Jurisprudence, at page 474, it 1s stated that:
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*An officer vho is the custodien of public
money does not occupy the position of a mere bailece
for hire, vho is responsible only for such cere of
the money as a prudent man would teke of his own;
nor is he a '‘debtor! to the county within-the or-
dinary meaning of the term, since if he vere, the
mouney would be his property and he could not be
guilty of misapplying it as the offense is defined
in the Penal Code. He is bound to account for and
pay over the money to the person eutitled, less his
comntigssions, or hils sureties st pay it for him;
and neither he nor his sureties ere relieved from
liebility by the fact that the money vas stolen with-
out his fault or was lost by being deposited in &
bank which failed without negligeace on his part,

except in some cases vhere the bank has been desig-
nated &s a public depository.”

0 AN o BB TP N B Ay T o 1

This rule vwas quoted with approval in the late case of American
Indemnity Co., et al., vs, State, (Civ. App., San Antonio), 10%
8. W. {2a) 68, the quotation being derived from Town of Careron
vs., Hicks, 65 V., Va. 484, 64 s. E., 832, 835, 17 Ann. Cas. 926.
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The language 1s as follovs:

. "By the great welght of authority, the cust-

odlian of public money is not a beilee, bound only

to the exercise of a high degree of care, prudence
and diligence for its safety, and excusadble for the
loss thereof by fire, robbery, thef{, or bank fall-
ure, vhen such loss is not in any sensc due {5 neg-
ligence or misconduct on his part, but a debior and
insurer to the extent of the emount received, ex--

“cusable for no logses cxcept those resulting from

gcts of God or the pudblic encmy.” See also 9% A.L.R.

19‘ ’ ’ .

. It thereforc appears that a wvarden charged by lav
¥ith the custedy, safekeeping and transmission of license fee
funds, is absolutely lisble for such funds until the moneys
&re actuslly in the hends of the Comnmission at Austin in the
absence of the intervention of an act of (od or the public
enemy. And, while the use of the ordinary banking channcls
18 not affirmatively authorized by lau, we thin% that in this
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. day their use should be expected, if not required. Indeed,

some cases havo held that it would be negligence not to use
such facilities. See United States Fidelity and Guerauty

Co. vs. Carter, (1933) Va., 170 S. E. 764; 90 A.L.R. 191,
8ince no such methods are provided by law, the warden should
realize howvever, that he adopts these methods at his own
peril, end does not thereby relieve himself of the liability
placed upon him as an insurer as to these funds, It follows
that if a varden assumes this risk as he most likely wilil,

he will sccept a check in payment for & license at his dvn
risk -~ a bank deposit will dbe made at his risk, and use of

a bank check or draft for remittance will be made at his own
risk. We add & caution st this point:.that ian making a de-
posit of State funds, a wvarden should not make the deposit in
his personel account, nor should he make & general depossit of
these funds. Rathor, to avoid the possidility of violation

of the penal statutes dealing vith the misappropriation of
funds he should meke a Special deposit, opening & trust ac-
count in vhich the State funds are deposited solely for safe-
keeping end transmission to Austin. See articles and 87,
V.A.P.C.; T pm, Jur, 550; T Am, Jur. 548, PFurthernore,

though a check is ordinarily only & conditionel payment, if
such a c¢heck 1s received by a varden for & license and made
payable to the Gome, Fish and Oyster Commisaion, ve think the
varden has no authority to endorse the instrument for the Com-
misgsion in the absence of a specific delegation by the Comais-
sion of that authority. 40 Am., Jur. 763; Veggoner Bank &

?ﬁgst Co. vs. Gamer Co., et al., 213 8. W. 927; 2 pm. Jur.

We sincerely hope that our views on thia question
vill gid the Cormission in the performance of 1ts dutles.

Very truly yburs
ATTORNEY GENERAL OF TEXAS

{

ATUORNEY GEWERAL OF TEIASB By CE;O et (:ZZf;zdb,
' Eugene Alvis
EA:dQb Assistant
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