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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Ren J, Tean
Distriot Attorney
Stephens County
Preckenridge, Texas

Dear 31rz: Raet titness

appear

L

e have your lette
© ote the folloving:

*3Je have c¢ontinuoud 8 off court, that is,
court stays in seasion at\sll {Azwes in doth counties
conposing this 4 MqunetNmes a onse 18 sst for
trial and posaX] g %, 5 futh 8

rhere a case has bheesn seot
y sppe~r and the oase is
¥ of the sarme term and the

that a w nal- only aollect for one trip to the plage of
Y. from that oase, we take the following Guota-

*Tn conneotion with the motion for rehearing 1is
an application %0 retax the oosts of the court delow,
~e hsve exanined this motion and it suggests that the
court, in taxing the costs in the caese in whioh appel-
lant was convicted, also taxed costs whieh had acorued
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in a ocertain other ocase sgainst appelilent, pending

in the same court, whioh had been dismissed, Tt
8180 suggests that dertain witnesses, to wit, 3. D,
A, Dunean and B, J. Yendrlok, mede out their accounts
for mores mileage and days than Chey were entltied Lo,
The motion 1s not full or sxpllolt enough to authorlze
us to go into an investigation of thess matters., 7e
hold, howsvsr, that no costs pertaining to the ocase
which wass dismiszed sgainst appsellant should be made
& ocharge against him In this osse; and we also hold
that no witness is entitled %o mileegs TOF more Lhan
ona &ri olng And eoming, 8t any one term of court,
and 1s eniities to his per dlem only for the deye on
xhich he actually sttended the sourt, inc'uding the
tine gconsumed in golng end comlng; and the clerk be-
low willl revise snd retax the oosts in this case in
seccordance with the views herein erspressed , , .m
(Bmphasis ours)

In the Yairthur case, ths scoused was oonvioted of
libel, a misdspmesanor. Artiele 1078, Cods of Criminal Trocedurs,
provides for fees of witnesses in nlsdensanor onses, and reads
as follows:

niitnesses In oriminal ocasz2a ahall be allowed
one dollar and fifty ceants a day for eaoh day they
are in ettendance upon the court, and six cents for
saoch mile they may travel in golng to or returning
from the place of trial.”

The YeArthur case, supra, relating to mileage and
fees of witnesses in 8 libel case, reletes only to misdeneanor
costs, and has no conneotion with the fees and mileage of wit-
nesses {n felon§ prosecutions, Sucsh fees are provided for else-
where., .le® Article 1036, Vernon's Annotsted Code of Criminal
Trocedure, which speoifiocally provides for the mileage and per
diem of witnesses sudbpoenasd in felony cases., From thit Ar-
ticle we quote the following:

"Any witnees who may heve been subdbpoenaed, or
shall heve been recognized or sttached and given
dbond for his appearance before the Court, or before
any grand jury, out of the county of his resldence,
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to testify in a felony case regardless of dispoaition
of seald cese, and who appears in ocompliance with the
obligations of such recognizance or bond shall bde al-
lowed Three (3) Cents per mile golng to and returning
from the Court or grsnd jury, by the neerest practiocal
conveyance, and Two Dollars lga{ per day for each day
he may necessarily be abdbssnd from home as a witness in
such case;

"Provided, any witness who may have bdeen subpoenasd,
or shall have bYeen recognized or estaokhed and given dond
for his sppearance bdeforse any Court, out of the sounty
of bis reaidence, to testify in a felony oase, and who
aprears in oompliance with 23sid audbpoena or with the
obligations of such recognizance or bond, and the case
in which hs is a witness 1{ reset for a later day In
the 2ame Lerm ol Gourt, no oxoooding four (4] days,
shall not be pald mlieage for any 3 onal trlp
o or from Gourt he mAy :@Eare by reason of (he reset-
ting of sald osse, unjeas permission first had and
obteined from the Lrisl Judge tO make sald trip, bdut
shell De entltled to recelive hls per dlem for Eho ad-
ditionel days he may be in attendance upon Court by
reason of the resetting of the osse.” (Fmphasis ours)

The undersoored language was added bdy emendment paszed by
the 47th legislature (Aots 1941, 47th leg., oh. 430, § 1, p. 888),
It i3 our oconsidered opinion thaet the statute means thst the pay-
ment of the mileage should be made only upon the witness obtaining
speoirio permission of the triel judge, if he makes the trip back
to his hoae within the interval in case the trial is reset for a
later date in the sume term snd within four (4) deys from the date
of appearance pursuant to process. If the court should set the
case for a later date in the same term, but more than four (4)
days froa the date of initial appearanse, we taink the language of
the Legislature implies thet 1t would not be necessary for the
witness to proours such permission from the oourt, dbut would be
entitled to his mileage. In either event, he would be entitled
to the per dienm presoribed by law for eaoh day in which he wes
in actual attendance upon the court, '

There is no provision for anmnnt of witnesses residing
within the county in the S2ial of felony cases; this opinion insofar
a8 it discusaes fees in felony cases is limited to out of oounty
witnesnes.

In conneotion with your problem, we respectfully re-
fer to Opinion No. 0-1894, approved by the Attorney Genersl
of Texas on November 8, 1939. 1In that opinfon it was held,
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under the statute before azendment in 1941, thet an out-of- !
sounty witness in a felony case 18 entitlzd to tvwo dollars :
and his aotual treveling sxpensas not exceeding four cents
per mile in going to and returaning from the oourt for a
3esond trip $o the court during the same term snd in the
sane oase, provided the witness was subpoensed in accord-
anoe with the express teruns of Article 483, Code of Criminal
"rooedure of Texas, It was further saild that it 18 iaeter-
ial whether the witness has bsen re-subpoenasd or 1is attend-
ing under the original subposne, provided the provisions of
sald Artiole 483 have been met. A co;y of the opinion is
enclosed for your ocoaslideraticn., It is noted that the opine
fion 18 supported by quotation from the case of Burttschell
v. Sheppard, 123 Tex. 113, 69 3., ¥, (2d4) 402,

'@ have also asoertalned that over a long period
of years the departwental agonstruotion of the Comptroller of
Fublic Accounts has bsen and now 18 that for such subsecuent
tripe, fees are payable dy the State. The 1941 amendment
changed the mileage from not to exceed four cents per mile .
to three cents, :

3o therefore conclude that if the wltneases referred
to are witnesses in felony cases the provisions of Articles
463 and 1036, Code of Oriminal Procedure apply, and under the
sauthority of Opinion No. 0-1594 snd euthoritiss cited therein,
said witnesses are entitled tc the statutory fess for milesge
end per diem, not oanly for the firat trip snd attendrnce un-
der process, dbut all subsequent trips and attendance, when
ordered to retura by the court. But in misdemesnor cases,
Artiole 1078, C, ¢, P, will apply, and under the authority
of the quoted language from MoArthur v, 3tate, supra, such
witnesses would not be entitled to mileags for more than one
trip, and per diem only for the days in aotual attendance up-
on the ocourt, In such misdemeanor oases, however, such ocosts
are taxes against the dsfendent as in the MeArthur c¢ase, and
are not generally payable by the State or ocounty.
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