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Dear Sirs 0p1nioa ¥o. 0-6940
o Res (1) Constisuticnality) of Ar-
1elés ,‘“y -9 and

(2) legel
des G

dated Rouuhr 10,
: lottor -horoi.n you'

) with Fespeot to
qno _ tron nu htur, as

2 uh‘l rxna that
3E thcmttu tionality of
g 60--1 .and articls 60a~2,
whiah . statutes were
*-mo Aot ‘ol 1953-
¢ A0 tho om that a
Bf the peacs caanot charge and oouoot
2 misdemeanor cases exoept in the pre-
6ts in which the offenss was. Mthd.

“wihat I want to kuow is some “sbout the
Jurisdi¢tion of a constable and 'a § u.oo of the
peade = aodething mbaut a case whare e canstable
sess Offense committed in his precimet and gives
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chase and approhends the defendant in another precinot -
where the case should be filed, My request for opiunion
sets out sy brief on the law as best I ocould rind it
before the effeotive date of Article 60a, COP, and it
appears tC as that we have & confliot between tiwm old
_powers, Jjurisdietion, etc. of counstables, and the power

hat he hes now under the limited teras of the new Ar-
ticle 60a, 1 and 2, . B

*X might eite Code Criminal Proeedure, Art. 417,
requiring that the offieer take & peracs arrested without
4 wvarrent before ‘the nsarsst magistrate.' Take the ocase
of the constable who ehasss a violator froam his precinet
aoress the precinot line into another preginot, or even
into another eounty; wherse ghould the sonstadle take
such & prisoner and file his case? (Assuming, of course,
that be 18 soting without & warrant. '

weE ¢ B

"It you will perdon sy writing about another subd-
Jeot 4n this letter, I would like to refer to Opiniocan
No. 0-6889, addressed to ms, spproved Kovesber 2 1945.

"I thought that I had made nyself ‘clesar in ay re-
Quest thet I was in serious doudt coneerning whether
the ‘Road and PBridge Generel! fund in Xeufmanr County,
was & ‘goastitutional’ or a 'statutaory' fund., iy real
Qusstion in thet oase ia whether the Commissioaerst
fund £or PitpoAes OLher thet to pay BAIfLecete of |

oy ses other o pay -gOSts O
officera and for road and bridge puxpesea. The gques-
tion may arise froa time to time about transferring
money from this ‘Road end Bridge Genersl® fund to the
tGenerel Yund! in oxrder to use such money for various

ses. If I knew whether the fund was a ‘ecnsti-
tutional? or e *statutory'! fund, as pointed out and
_distinguished in Carroll vs Williams, 202 8. ¥. 504,
I would be in positiocn to advise the Goamissioners’
Court to what ases snd purposes such mongy could be

pat "

Your inquiry raises the following {ropocitlonlt (1) The
constitutionelity of Articles 60a, 60a~l and 60a~2, Vernon's
Annotated Oode eof Criminal Prosedure, (2) legality of filiag
risdemeancr ¢ase in Jjustios eourt in e precinet other than
that in which the offense ocourred, and (3) Authority of the
Commisgioners? Court to transfer funds derived froz fines and
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forfeitures to the general fund,
(1)

He Bs NOoo 342, Aots Lith Logilhturo..}fp. Lah=h25 (AT
tiolea 60a, 60-1-1 and 6_0.-2. Vo A, G. G. Pe), provides;

"An Aot previding for the trial of persons in
aiséomsaney estes in Justies Preainct Courts only
in the presinet in which the offense was eomaitted,
or in ch the defendant resides; providing that
in precinets where there is no & qualified Jus~
tice Presinet Oourt, then trial shbell de hed in
the next adjeacent predinet in the same eountywhied
zay-fiave such Qeurti mviuu for trial in the sext
adJagent pirecinet in same eounty upon diaqualiri-
cation £or sny reason of all Justices of the Feass
in the preqinot where the offense was acaaitted;
providing that, wpoa agreement between the attorney
representing the State and sach Qefendant or his
attorney;, the Juaties of the Peads before whom sush
case 1is pending may, in his disexretion, transfer swch
causs to- the Jumtioce Qourt of any other presinet in -
the same osunty, named in suoh egresmenti providing
that in any -sueh miedemsanocr cese where two (2) or
more defendants are tried jointly, such case may de
tried in @ Justiee Court of the Preainet where the
offense was eommitted or where any of the defendants
reside; providing eertain eonditions under whieh
ecoastables shall reseive feesj providing wdtn
repealing e}l laws and parts of laws in lict
herewith] and deelaring an emergeney. .

vBe 1t €naeted by the Legislature ef the State
of ﬂ:l_ﬂ '

sgeetise: 1. No parsonvshall be tried in any
nlsdensangr ease in any Justice Faeeinet Gourt ex~
cept in the preeinet in which the offense was eOm-
mitted, or in whieh the defendant resides; provided
that in any sisdemsanor ssss 1ln whieh the offense
was committed in a preeinet where there is no quali-
fied Juaties Preeinet Court, then trial shall dbe had
in the next adjscent presinet in the sams county
which may have a &uly qualified Justioce Preeinot
Court, or in the precinet in whioch the defendant may
reside; provided that in any suoch misdemeanor osse,
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upon disqualificetion for any reason of all Justices
of the Peace in the preocinot where the offense was
committed, such case amay be tried in the next ad-
Joining precinot in the same county, having a duly
qualiried Justioce of the Feace; provided that, upon
agreement betwsen the attorney vepresenting the State
and each defendant or his attorney, which said agree-
ment shall be reduced to writing, signed by said
attorney represéenting the gtate and sach defendant
or his attorney, and filed in the Justiee Court in
whieh such misdemesncr cass is pending,iha Justioce
of the Peace before whoa such sase is pending may,

in hie diseretion, trensfer sush cause to ths Justioce
Gour:‘ﬁr,w pther preoinet in the sams sounty, naxed
in s sgreemant; provided that in any aidemeanor
case in the Justios Court ia which two (2) or more
defendants sre to be tried jointly, sach case may

Yo tried in a Justice Gourt of the preginot where

the offenss was comaltted, or where any of the
defendants resids.

" %gge8e J=A. NO Constable shull be allowed a fee
in ‘misdesesnor case arising in any precinet other
thas the'une for whieh he has beon elected or appointed,
except through an order duly entersd upen the utes
‘af the 'County Commissioners! Court,

*gec. 1-B. ARy Justice of the Feaoe, Constable,
Deputy Constable, Bheriff, or Deputy Sheriff either
slected or appeinted, vielating eny provision of this
Aot aball bde pmmi by fine of not less than One
Hundred Dollars ($100) nor more then Five Hundred
Dollars ($500) | shall be subject t0 de removed
from ofrfice by action brought in Distriet court for
that purposs,. . .

"8e0. 2. All lsws and parts of laws in oconflict
herewith are hereby repealsd to the extent of such
sonflict. _ '

‘wgea. 3. The fagt that many perscas are¢ deily
bvelng prosecuted for misdemesnora in Justieé Oourts
st sonsidersble dilstances froa their hosss &nd from
Th-precincts in which the offenses wers committed,



‘ 666
Hon. Fred V, iieridith, page §

for the purpose of induocing such persons to plead

= gullty, oreates an emergenocy and an iaperative pud-
lioc necessity that the (Jonestitutional Rule requiring
bills to be read on three several days in sach louse
be suspended, and sald Kules is hereby suspended, and
this Aot shall take effeot and be in foree from and
after its passage, and it is 80 enacted,

"Passed the House, April 7, 19435 Yeas, 125,
lays 18§ passed the Senate, April 29, 1943, by @
vive voese vole,

"Approved ay 6, 1%43.

viffeotive 90 days after May 11, 1943, date of
adjournment,.”

Seetion ) of the above guoted Act {irtiecle 60an) preseribes
certain limitations upon the authority of justioce courts to try
misdeseanor cases, and it seeks to forbid the trial of any mis-
demeancr ocases by Justice courts outside and beyond the limite-
tions set forth. seeotlon l~iA of the Aot (Artiecle 60a-~l) meeka
to limit the right of & constable to qolleoct fees in sonnueotion
with aisdemeenor cases erising in a precinct gther than that in
which he was elested or appointed., Geetion l-B {(Article 60a=2)
presoribes penaltics in the nature of fines from 4100 to $500
and removal from office which may be izmpused upon juatices of
the peace and other nanmed officers who violate the provisions
of the Aet. When the Act is viewed @s & whole, the manifest
purpoge of the legislation is to prohibit or forbvid Justice

. sourts from trying misdemeanor osses when the case does not
arise or come into the Jusiioe court in a manner presoribded
in the Act.

geetios 1, irtiocle V, Constitution of Texas, in part,
provides; '

»Pe Sudicial power of this State shall de
vested in one Supreme Court, in Courts of Civil
Appeals, in a Court of criminel Appeals, in County
Courts, in Commissioners' Courts, in &ourtl of
Justices of the Peage, and in such Other courta
68 mAy D6 provided by law. . . (Undsragoring
ours)
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Eeotion 18, Article V, Constitution of Texas, in part,
provides:

“"Laoh orgenized County in the state now or here-
after existing, shall be divided from time to time,
for the convenlenoce of the people, into preoinots,
not less than four and not more than eight. The
present County Courts shall make the firat diviasion.
Subsequent d4lvisions shall be made by the Commission-
ers' Court, provided for by thls Coanstitution. In
eagh such froelnot there shall bs elescoted ai eash
biennial election, one justice of the pesce and one
constable, each of whom ahall hold his office for
two years and until his sucocessor shall be elected
and qualified; . . ™

: Seetion 19, Article V, Constitution of Toxa-. in part,
providens

“Justioes of the peacve shall have Jjuriasdiction
in oriainal astters of all ocases where the penalty
or fine to be imposed by law may not be nore than
for two hundred dollars, . . .”

We note that the followling language contained in Artiocle
60, Co Co P., is sudbstantially the sams aas that guoted above
from Seotion 19, Artiocle V of the Comstitutiong

*Justices of the peace shall have Jurisdistion
i1 . l4n eriminal cases whers the fine to be imposed by
- law mpay pot exceed two hundred dollars,.™

~ Under the ebove quoted constitutional provisions, thes jus-
tice court has been mede a part of the State's Judioclal aystenm;
the Constitution has prescribed a system of Justloe courts within
every organized county in this State; and it has presoribed the
subject matter of the criminal Jurisdietion of esach such court
within the system of justige courts provided for each organized
sounty in this stete. [iowever, it hes been held that the Con-
stitution does not invest the Jjuatice oourt with any exoclusive
oriminel jurlsdiction (&solon v. Htate, 5 Cr. R. 301l}. It has
further been neld that the oriminal Jurisdiotion of the county
sourt is conourrent with that of the Jjustice sourt over mis-
demeanors cognizable in Justice courts (Ballew v, state, 9 S. .
7653 Patterson v. cstate, 56 5. w. (24) 458; Kugle v. Gtate,
59 5. W. (24) 417; Rose v, State, 184 S. W. {24) 617). Thus,
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pecuuse Of the Jurisdietion presently granted to the oounty court
(Art. 58, C. C. P), any oriminal ocsee where the fine whioh may be
{mposed by law 40es not exceed two hundred dollars may be tried in
either the Justioce court or in &8e gounty court. iegardless of
the limitations prescribed by Articles 6Qa, 60a-1 and 60a-2, with
reference to the trial of cases in the Jjustice oourt, the juris-
diotion and place of trial of a misdemeanor éase oogniradle in
justice court is not absolutely confined to & partigular justice
court or preoinot wit eounty.

In the case of kXx parte Von Xcenneriteg, (Cr. App.) 286 s, .
967, the Court held that becauss of the provisions of aArticle 60
C. Co Poy (which are substantially the same as those in Seotion i9,
srticle V of the Constitution with reference to the oriminel juris-
diction of jJustice gourts) s Justioce's trying of a misdemeanor case
vhére the offense, 1f committed, coourred in amother presinst in
the county, would not be void., The court also held that if the
defendant had the undiasputed right on a proper motion to have his
case transferred to thu jJustice precinot where the offenss opourred,
such fact would not render the trial of the cause in another pre-
oinct in the oounty void. We quote from the above mentioned case

a8 rfollowss

"It is appellant’s conteantion thet the Justioce of
the psage in precinot lNo. 6 is without jurisdietion to
try seid case, in view of the fact, as sppellant eone
tends, that the offense was committed, if at all, in
preginet No. 3 in Trevis County. we 40 not agree with
applicant’s contention that the alleged entioipated
trial of the epplicant before the justice ogurt of
precinet No. 6 would be a mere aullity. iHis actica
in the event of & trial, in our judgment, would not
be void. Under the plnin terms of the statute itselr,
the justioe of precinct Ko. 6 has jurisdiction of the
subjeot matter of the auit,. Article 60, 1925 Revision

C. Cu P

“(2) If it be conceded that applicent would have
the right upon propsr motion to have the case trans-
ferred to the Justice precinet in whioh the alleged
offense geocurred, which question it is unneeessary to
deoide in this case, it would still follow thet such
right would not render the trial of the cause in Jus~-
tioe precinet No. & woid, 8uppose the right to be
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tried in the preoinct whers the offense was com-
mitted was undisputed, yet fOor soms reaascn applicent
should not see fit to assert this right and should
plead guilty in s Justice ocourt situated in e pre~
cinot different from the one in whioh the offense
was committed; ocould it be contended that a valid
Judgment ooul& not be rendored againat him under
these conditionsyY We think not, The Qourt of

Oivil Appesls in this state has, we think, sorreotly
stated the rule as follows:

“'The word ‘void® can with no propriety be applied
to a thing which appears to be sound, ené which while
in existence can command and enforoe respeet, sad
whose infirmity cannut ba made manifest. If & Judg-
scnt rendered without in faot bringing the defentanta
into gourt cannot be attavkod eollaterally oa tais
ground unless the want ¢f autuority over them uppears

An the recoxd, it is 10 aore void than if it were
founfed upch & mere misconception of soms matter of

law or of faet ocaurring in tha exercise of & un-
questionable Jjuriedicticu. In either eese the Juldg~
went oen be evefded aud wede fumotus offield by some
eppropriste proceseding inatituted for that purposey

but, if not 80 yipdded, st be respected and?-._(_ngimd.'
Dunn v, T‘,’m. ‘t-z Tex., Civ, ADp. 241. 94 8. W, y A

Thue, under the holding of the above gitel sase, u Justioe
court has the authority, uader the proviasions of Art{cl- 60,
C. C., P. (substantially the sane as Se¢, 19, art, V of the
Conatitution), to try & csse which aroes in spother presinot
in the county, even though the defendant had the undisputed
right to have hia case tried in another presinet., Articles
60a, 60a-l and 60a~2, however, would forbvid the justice ocourt
to éry a miadeswanor cuse which aroae -in the ocounty, but did
not srise in that partiocular justice preeinot, or was not the
precinet of the defendsnt's residsnce or 4id not goms within
some Of the Other provisions of Article 60a withi reference
to traneferring ceses, regardless of whether the defendant
desired to conseat to his being tried in said prveinet.

The question logically arises as to whether the Ast, in
1ts operstion, regulates venue or is jurisdietional in effect,
we pofzt out here thet venus relates to the exercise of juris-

- diotion {Tsylor v, Gtate, 197 8. W. 196); however, it has been
held thet in eriminal ceses, the terms *venue” a&nd "jurisdic-
tion" are not agnoaymous, and that . 1in a orimlinel ocume,
“venue", unlike jurisdiotion, may be aoquired by consent
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(williems v, State (Cr. app.) 170 5. W. (24) 4825 Taylor v,
state, 197 8. W. 196)., Under the operetion of this Aet, even
though the defendant desired to consent to being tried in e
particular precinct in the eounty, if the cease were not brought
in & manner within the limitations presoribed, the Justice orf

the pesge would be forbidden to try the oase, If he 4id try

suoh case, he would de subjeot to ¢ fipge from $100 to $500 and
remOval froa office, Thus, it is our ¢pinfon that this Aot

goes further than re at venus Or granting privileges to a
defendant with reference ¢s Of his trisl, for the

Act goes the exteant, in certain inetances of grohibité%g Juris-
diection of the Jult{oc esourt, even though the (T nay
oconsent Lo venus, when Juril&iotion 0f the asubjeet matter in such
ceee, in view of the holding in the ocase of ix parte Yoo Koenner-
itz, was grented to ssid court by the Constitution.

In this oonnoction‘ we gall your atteation to the follow-
ing language in the Court's opinion in the case of Bredy v. State,

63 8. W, 327:

"¢ « o The oonstitution eonfers jJjurisdietion
upon the justiee eourts throughout the county of
civil and ariminal matters to certain ameounts, and
the legislature is not authorized to oust thea of
such Jurisdietion. . .

“s o+ » Whether the legislature sentioned the
Question of Jjurisdiction as to Justice courta or
not, they st retain jurisdioetion where the
punilhnnnt was by fine not exceeding $200, . .*

In diseussing the provisions of Beetion 19 of Article V
0f the Constitution, in the ease of Ginnochia v. State, 18 5. W.

82, the Court sald

T oMy o o It will be observed ., . . that the worda
emiployed coaveying juriediotion are clesr, strong,
'~ end entirely unambigucus, . .

". o« « The peesuliar quality of a constitutional
court, or-.of any other constituticual esteblishment,
is this: that it is not susceptible of echange in
ites fundasentel prineiples, exeept in some presoribed

mode, . .

", « ¢« It i@ clear that the legialature hed pnot
the oompetengy to impair the eassontial nature or
juriadioction of eny of the gongtitutionel courts.”
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In view of the above and foregoins, it is our opinion that
de Be KOs 342, Aots 4(8th Leg. (Articles AOa, 60a~1, 60a=2) as to

jta purpose sad in ite operation, contravenes the jurisdiotion of
the justice court granted to said court by Seotian 19 of Article

¥ of the Constitution end f{e therefore void, &£inge we hold that

the Aot is uncoanstitutionel as to its general purpose, we 40 not

deem it necessary to conaider separately the conatitutionality

of €ach proviaion of the Aot.

In our Opinion XNo. 0-5411, writtea prior to the effective
date of the above mentioned Act, reference wes made to the future
sppliocation of the Aot with respeot to certain fact situations.
In view of our holding herein, we hereby overrule seid opinion
only insofer as it coafliocts herewith,

r ity of ril4 misdemncanor case in justi
80 reoingt other 1 w
offense ocoaur .

In your letter, you inquired as to the proper place for a
counstable to take an offender and file his case fﬁ a situation
where "the ococnstsble who chases & viclator from hie precinct
eocross ths precinot line into another preeinet, or even into
.another sounty*, where the arrest was smade without & warrant,

with reference to the situation above referred to, if the
trrest were made in another county without « warrant, we point
¢ut that this department held in Opinion Ko, 0-1240, that a con-
stabls hes 00 power t0 make en arrest outaide of his oounty
without a warrant, and that sugh arrest made without & warrent
is vold. We quote from said opinion, as follows

*It is clear. . . that a constable being a
‘peace officer?! as that term is defined in Artiocle
)6, C, C, Foy may exscute a warrant of arrest in
any county in Texes. It was held &in the ocase of
Henson v, 8tate, 49 8. W, (24) k63 that Artiocle
223, (C. C. P.i aupre, does not extend the’ right
of a peacs offiecer to make an arrest outside of
his gounty in the absence of a warrant, and that
sn arrest made without a warrent is vo{d.-"

With reference to the suthority of a coustable to make an
trreat without s warrent, in e preeinct within his oounty other
than that in which he was e¢lected or appointed, we quote from

our opinion lo. 0-3969, as follows
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"You are respsctfully advised thet it fs the
opinfon of this department that e constable aay
lawfully make en arrest in a precinct other then .
his own in his sounty without s warrant whea he
would be authorized hy law o make the arrest wl!@é
ont warrant in his own pruinotl sod that: while 1Y
is his primery duty undar Article 37, V. A, T, C. C. P,,
to preserve the pesce withim his own presinot, still
his jurisdiocsion is eo-extenaive with the limits of
the scunty. It also follews that the sonatadble would
have authority to execute warvants f arreat anywhere

12 hies eounty.*

Your queation as to whera a sonstadle should file
hiz socplain¢ wnen he makea am srrest without a warrast in
the county, but 1in & pree¢inos other than that in which the
ofrerss was eommitted, fia rather droad, Eowsvsar, it is our
opinien that the trhi ot a nisdansanor cage 10 any eour$ in
the eounty whieh hes furisdietion of she subject salter wonld
be valid. As pointed out in a gniou portio: of this epinieaan,
the trial of such case 1n & Justiee court in the county, dbus
in & precinet other than that in whioch the offense codurred,
would not be veid. (Ex parte Voa Xoeanerits, supxa) Likewise,
a Judgmany raadered ia thne trial of sugh cease in the preeines
in which thc offsnee was somaitted would he volid, Horeaver,
the trial of such csse in the oounty fourt would be valld
sinse ths gcounty eourt hee domsurreutijurisdicsion wish the
justice sourt over misdesennor ocases cognizeble {n the Justies

oourt,

With reepect to che above gtated anatier, this
departant held in Opinton No. 0-6805 that 18 was asndatory
thet rundre derived from rinve and forfeitures be used oOn
roeds and bridges., Ve quote from sald opintcn es follows:

*qcotion 24 of .rticle 16 of our fvote Constitution
stuteans

*"tThe Léglioletuxe sball make provisicn ror laying
ctt and working public roals, for iLLe buildiug of bridgese,
wné for utilinine finey, forfeitures, and gonviet lador

to all thase purpoecs,’
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*"In view of the faregoing constitutional provision
it is further our opinion that money now in the Road
and Bridge Fund derived from fines and forfeitures
csnnot be transferred, To hold otherwiee would not bde
in sacord with the above quoted eonstitutiensl provisian
whioh makes it mandatory that sush. money bBe uesed on roads
and bdbridges.” - :

Although the money 90llectead for fines and forfeitures
{s 20t s constitutional fund in the aense 4¢ the money s
derived from a Sax levy for constitutional. seg, sush as
thoge funds referred to in Carroll v. Will B, 202 8, W, 504,
yet the Constitution does specify the purposi ior whick the
aoney derived from fines and forfeitures sh be ussd., You
are therefore sdviged that money ¢dllects fineas and
forfeitures eannot be transferyed or uased 10O rposcs oOther
than "for laying out and woriiag pudlic roads* *for the
building of bridges.™ (Bec. 24, Art. 16, Conssisution of
Texas) It is therefore our opinion that the fuuds inquired
about e4nnot be trensferred to the gemeral fund.

Wa S¥uet Shat the above and foregoing satsisfacterily
anewers your:fnquiries.

Youra very truly .
ATTORNEY GEXERAL OF TEXAS

By
) e As Ellis

JAELTIN Assistant
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