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AUSTIN 11, TEXAS
PRICE DANIEL
ATTORNEY GENERAL

August 5, 1947

Hon. John H. Winters, Executive Director
State Department of Public Welfare
Austin; Texas

Opinion No. V-327

Re: Licensing of private
kindergartens under
Article Lil2a, Ver-
non's Clvll 3tatutes.

Dear Mr. Winters:

Your letter of July 22 mskes the followlng re-
guest for an opinion:

"We shall appreclate your opinion with
reference to the application of Article 44k2a,
Vernon's Texas Clvll Statutes, with respect
to private kindergartens. _

"Article 4442a, Vernon's Texas Civil Stat-
utes, provides for the lnapectlion and licensing
of day nurserles for the care and custody of
children. The responsibility for making the in-
spections and approving the licenses was origi-
nally pleced upon the State Board of Health,
but this responsibility was later transferred
to the Btate Department of Public Welfare.

"Article 2919 of Vernon's Texas Civil Stat-
utes provides for the establishment of free kin-
dergartens in school districts te be conducted
in connection with the public achools; however,
so far as ve have been able toc détermine the
statutes make no provision for the establishment,
maintenance, management, and supervision of pri-
vate kilndergartens.

"Up to this time the State Department of
Public Welfare has not considered 1t within the
scope of Article 44428 to inspect and license
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private kindergsrtens. We have unofficially de-
fined & kindergarten as a place maintainad for
the purpoese of tralning childyen of pre-achool
age. Since the children &re usually pot requir-
ed nor allowed to remain at the kindergarten for
longer tham four hours, and since the taacher

1s usually required to have & teacher’s certi-
Ticate, we have not clagsified such places as
day nurseries for the care snd custody of chiid-
ren; therefore, it has been the interpretation
of the Department that kindergariena did nct
come withim the scope of this article roguiring
Inspectiomn and license by the State Department
of Public ¥Welfare.

"The questliom has been raised as to the
responsibility af the State Department of Pub-
lic Welfare in this conpection on the baals
that the kimdergartens come within the follow-
ing provision of Article 4442a;

"1, + . or other place for the
care and custody af children umder
fifteen years of age . . .!

“In your opinion, 1s the State Department
of Public Welfare required by law to make in-
spections and grant llcenses to private kinder-
gartens in the state?"

Your succinet "unofficisl” defimitiom of a kim-
dergarten "as a place maimtained for the purpose of trailn-
ing chlldren of pre-school eage” coincides with the comcep-
tion of a kindergarten as found in the few reported cases
considering the matter. From Words and Phrases, Velume 23,
we quote & cited excerpt freom the came of Los Angeles Coum-
ty ve. Kirk, 83 P. 250, 251, 1k8 Cal. 385, which is typil-
cal of and symoaymous with other definitioma thereiz set
eut:

"The term ‘kindergartsn’ was devised te
apply to a system elaborated fe» the imatruc~
tion of childiren of very temder yesars, waich
by guldimg thelir faclimebics to piay iate ow-
ganized mevement, and Iinveasting their games
wvith an ethical and educational vajus, tasaches,
besides physical exercises, habita of discip-
line, self-conmtrol, barmonious actioam and pur-
pose, together with mome deflnite lesaon of
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fact. It i1s apperent thaet the work contem-
plated by such & system is purely preliminary
to, and entirely different in character from,
the ordinary work of the common school, and
is in fact designed to fit very young child-
ren; whose minds and bodies are, aclely be-
cause of thelr tender age, not yet capablse

of the Instruction contemplated in an ordi-
nary school; for such school work."

Assuming that the institutions under consid-
eration are of the character outlined, and that their
purpose and function is primarily the teaching of young
children for periods of a4 few hoursz daily, we will con-
slder whether or not such &n institution is contemplat-
ed by the provisigns of Article 4442a, Vernmon's Civil
Statutes; Section 1, from which you hava quoted and
which reads in part:

"Every person, assocliation or corpora-
tlon, whether operating for charity or reve-
nue, who shall own, c¢onduct or menage & day
Burasery, children'’s boarding home, or child
placing agency, or o;ﬁgr\ﬁlgce.ror‘the care
or custody nﬁ.ché%dran ulkier teen yesars
of age, « . . 8 obtain an annual license
e o o' (Rmphasis suppliled).

As you state, the foregoing statute original-
lytgltced licensing and suypervisory respenibilities
with the State Board of Health, But wy various snact-
ments, and the eptablishment of the Child Welfare Divi-
sion of the 8tate Department of Public Welfears, these
resporsibilities novw lie with the Depariment of Public
Welfare. While originally considered as related to mat-
ters of health, other provisions of Article 4442a, deal
with matters oﬁher than health, and contemplate an ex-
smination into the moral end other influences upon child-
ren 80 cared for. Of course, & "kindergarten" as pre-
viously defined does have to some extent the care and
custody of children placed therein for supervision. But
for that matter, dancing schools, schocls of music, art
schools;, andany number of Institutions also have such
limited care gnd custedy of children urder fifteen years
of age. Obviocusly, the legisleture did not have all of
these institutione in mind. :

The charscter of the imstitutions specifically
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enumerated wvhich ere required to be licensed indicates

the charecter of other institutions or places "for the
care and custody of children' which were intended by the
legislature to be covered by Article 4442a. Day nurseriss
are commonly understood to be places where children, who
are unable to care for themselves in the normal functlons
of infancy and early childhood, are left with someone who
will see that these functions are properly performed, such
as feeding, bathinhg, rast, and other functions required
for the proper phyailcal gevelopment of ghildren of tender
years; Such institutiotis, as well as children's boarding
homgs and child plagcing agencies, are normally provided to
furnish care and custedy for ghildren under circumstances
where their parents or guardisns& asre upsble to devote the
time necésgary to accompligh that care &4nd oustody, be-
causé of employment or otlef hedesakrily q@ﬁflicting cip-
cCuUms tancs 8. Genggally, "care and austody” is the object
and fﬂnq§§§9 of these 1&t§§r1naﬁﬁﬁg§i2%§:§g,Q&gtihguished
foom the limited "oare and custody” dxsfeidad by"kinder-
gértens” and exercised only 1¢ the xtelt rdcq#sary, to
accomplish the spagial pulrposs fop whivh they funtilon.
Where & ehiﬁ is plaged in & day norsery; ghildren's boara-
ing home, ! "tﬁﬁ_,ikq; thg parent o guardlsn of the child
usually makds-a_g&h&rhxsrh-gnquij_int=ptjguﬁ$bﬁy and con-
trol over the ohlldts gétigval weir;ie;‘ﬁhife‘fh-placins a
ohild in a “EKindsrgirten’ there is anly a limited relin-
quishmént of that custedy and contrel #lich is ususlly of
& more Lemporhry oharatter and for & apeclsl purpose as
before indieated.

While the dividing lihe between the two cate-
gories of lnstitutions may not, in particular instences,
be entirely clear, the general purpose and intent of the
logislatute is reasonably clear, In our épinion, there-
fore, generally speaking;‘kindergangnsgwxl; ?pt Horipel -
1y be required to be llcensed. HaWaver, the fscts of each
situetdomn: mast be looked to to determine whether or not
the particular institution is witkid the intent of Arti-
¢le 4442a apd 1f will be necessary for your depadbiment in
ANy 1lafﬁngpa'tq‘lﬂok-behind the tame given the institu-
tlen “’&3@%?‘*”’*" from 1tp aotusl functlons and pur-

pusp e Whathott o tot 1t is Peguived to be licensad.

Private kindergartens established for
the purpose of pre-schodl education of young
children, at which such children attend only

{
!
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& few hours of each days are not regquired to
be licensed as places 'for the care or cus=_
tody of children under fifteen years of age"
within the meaning of Article U4442a, Vernon's
Civil Statutes.

The purpose and functlons of each inati-
tution must be dndividuelly considereds re-

oardlaca af 4+ta haine cepglled o lr'lhdn'nnn'h'l'nn"

in order to determine whether or not a license
1s required.

Yours very truly
ATTORNEY GENERAL OF TEXAS
By ' ‘

Ked McDaniel
Agsistant

NMc: jmc
APPROVED:

Foe Lowisl

ATTORNEY GENERAL.



