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: o - have sufficient tims to

Dear Sir: -~ :‘vote outside working hours.

" You havd raquestcd an opinion on tha tollou-
%ins qusstion. _ .

"Does Article 209 of the Texas Penal
Code require an employer to give an em-
ployee time off to vote, either with or:
‘without pdy, where he has gufficient time
to vote outside his working hours?“

Artiole 209, Vbrnnn's Penal COdo, reads:

o "Whoever refuses to an employee en- : -
“titled to vote the privilege of attending
the Eolls or subjects such amgloyee to a
penalty. or deduction of wages because of the
© exereoise of such privilege, shall be fined
. not to excéed five hundred dollara.

. The statute declarea two oftenses, namelys°,
(l) refusing an. employee the privilege of attendins :
the polls; (2) subjecting the employee. to a deduction'

- of wages bacause the exercise g ‘
-.Thus i1t 4s seen that the privilegé whict 6 e oyao ‘
ma exercise without deduction of wages. undor 3 300~

clause of the #tatute is identical with the privi-
lege granted under the first clause. If under the -
first clause the employee would :b¢ entitled to dcmund
time off from work in order to veoté, by virtue of the
’second clause the employer could noé make a deduction
fron his ﬁay because of such ahsence. -

T The only.question td be considered here is
whetﬁer Atticle 209 means that an émployer in all L
cases mst permit his employces to vote during work-
ing hours or vhether ‘1t means only that an employer :
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cannot refuse to allow an employee time off if by such
a refusal the employee would be deprived of an oppor-
tunity to vote.

In Attorney General's Opinion O-6242 (194h),
one of the questions presented yas whether an employ-
ee working only a part of the time the polls arsé open
on election day is entitled to absent himself from his
job for the purpose of voting. A further question was
whether the employee 1s privileged to leave his job in
order to vote at any time he desires or whether the
employer is within his rights in preseribing the time
allowed during the day for that purpose. In answer
to the first question, it was stated that an employee
is entitled to absent himself from his job for a rea<
sonable time for the purposé of voting, as explained
in the answer to the othegs question, which stated:

“Bearing in mind that our polls are
open until 7:00 P.M., that a statute . .
should be 1nterprete& by its equity, and
of the interdependence of employer and
employee in our industrial eivilization,
it 1s our opinion that an empleyer is. .
within the statute and his rights in pre<
scribing the time allowed during the day
for the purpose of voting. The time alw-
lowed should be sufficient and fair so as
to fully and completely permit the em-
-pleyee to exercise his suffrage. Such
regulations would vary according to local
conditions; but it should give the employ-
09 ample and convenient time within which
to vote.” ' _— :

' '¢ think the opinion was intended to mean . ..
that an employee is entitled to a reasonable lergth of
free time during polling hours and that if he will have
sufficient free time to vote only by taking a part of
his working day, the employer must allow him to take -
off enough time to enable him to &ttend the polls while
they are open. The opinion went on to say that the
amount of time which must be allowed will vary accord-
ing to local conditions., We think the term "local con-
ditlons" was intended to include all the various fac-
tors which would enter into the time which should de
‘allowed in each particular case, one of which would be
ghn amognt of time the employee had free before or af-
er work.
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In State -'-Br‘ o Lig ., 220
8.W.24 782 (Mo.Appe he court had befora it a
statute which read:

“Any person entitled to vote at any
election in this state shall, on the day
of ‘such elaection, be entitla& Lo absent '
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in which he is then engaged or empioyed

" for a period of four hours between the
times of opening and closing the polls;

“and such voter shall not, because of so
absenting himself, be 1iable to any pen-
alty: Provided, however, that his em-
ployer may specify the hours during
which such employee may absent himself -
as aforesajd. Any person or corporation
who shall refuse to any employee the
privilege hereby conferred, or shall dis-
charge or threaten to.discharge any em-
ployee for absenting ‘himself from his.
work for the purpose of.sald election,’

- or shall cause any employee to suffer
any penalty or deduction of.wages be-

. cause of the exercise of such privilege,
or who shall, directly or indirectly,
violate the provisions of this section,
shall be deemed guilty of a misdemeanor,

"and . on convietion thereof be fined in
iny sam ‘not exceeding five hundred dol-

arsg. .

' . The court construod thp statﬁteuto mean that
an omployee was entitled to abseit himsslf from work

for a sufficlent length of time to give him four free
houts dﬁrinc the piriod ‘thatlthe polls were open, ﬁtyin;:

". « =« ‘One theory advanced is that .
under this section the employes is antitled
- to four hours' absence fros his regular
‘working hours on the day of cleotion, where-
as another theory advanced is thst the em-
ployee is entitled to four hours' time in
which to vote during the thirteen hours com-
prising an election day+ This last stated
theory, which we think is correct, means
‘that 1} the employeets regular working day
leaves him at least four consccutive hours
on election day during which he would not
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be engaged in actual service to his em-
ployer, the object and the purpose of
the statute has been met, and such em-
ployee is not entitlcd to be absent from
his regular working hours at allj or, if
such time when the employee is not ag=
tually. encaged in service to his employ-
er 1s less than four hours (in this case
two and one-half hours), the employsr
shall nermit the absence of -the employae
from his services for a sufficient time
(in this ease one and ome-half hours) to
make up four full hours. o« = o"

' The cou“t stated the purpose of the Missouri
‘ statute 1n the following lnngnage.

© . ."That every citiaen ‘shonld be given
. both the Pight and the opportuntty to
'vote i3 a matter of pudblie interest, and
' ‘law having for iis purpose the guar-
an ee of such right and opportuhity
should upheld if it is possible to do
80v Wa take it was the legislative
{ gosa tn the enactment of Section.
: 17 nd the purpose or legislative
' 1ntent vas not to finencially enrich the
' voter or to place an unnecessary and un-
reasonahll burden on the ll@loyer. . .”

uhile the Texas statute does not fix the length ‘of time
which {3 considered sufficient fer voting; the purpose
of these two statutes is the same. The casential 4if-

- feterice Petween the Missouri statute and the Texas stat-
- gte is that the latter makes a determination of the

time to Dé allowéed depend upon the oircumstances in each
.particular case, such as the amount of time aveilable

" omtsdde working hma the distance the employee must
travel to reach the polli plage and the time required
for traversing the distance by available lodes of travel
cong¢stion at the polls, eta.

In view of the roregoing dincussion, our an-
swer to your question is that an:employer is not required
to give an employee time off to vote whare the employes
has sufficient time to vote outside his working hours. _
If ap employee. does not have surticicnt time to vote out-
side his working hours; it wo bhe 4 violation of Arti-
cle 209 VoPoca & 4 his employ r denies him such addi-
“tionnl ‘1 das is nacessnry for oxarcisins his privilege
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of ‘attending the, polls or i1f wages are deducted for
such additional time. Sufficiengy of time is, of
course, a ‘question of fact deperiding upon the circum-
- stances inm each particular case.

Article 209, V.P«Cy, d04s not require ..
an employer to aflow an employee time off
to vote where the employee has sufficient
time to vote outside his working hours.

If an employee does not have sufficient
time to Wote ‘outside. his workirig hours, 1t
would be violative of Artiele 209, V.P.C.,.

- for an.employer to deny him stich additional

- time as 13 ndecessary to attend the polls
or to deduet wages for such additional time.
What consti{tutes a sufficienht time for vot-
ing 1s & question of fact depending upon
the eircumstances in each particular case. .

Yours very truly,

APPROVED: o PRICE DANIEL
e Attorney Genaral
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E. Jacobson
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