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214/742-8044 Dear Senator Parker:

You have asked whether a community college has authority under
article 3,50-3 of the Insurance Code, section 130,084 of the Education
Code, or other law to set up a "cafeteria plan" of employee benefits
in accordance with section 125 of the 1Internal Revenue Code
' [hereinafter I.R.C.].
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Section 125 of the I.R.C. provides in part:

(2) In general. -- . . . [N]o amount shall be
included in the gross income of a participant in a
cafeteria plan solely because, under the plan, the
participant may choose among the benefits of the
plan.

(d) Cafeteria plan defined. -- For purposes of
this section —-

(1) In general. -- The term 'cafeteria plan’
means a written plan under which —-

(A) all participants are employees, and

(B) the participants may choose among two or
more benefits.,

The benefits which may be chosen may be

nontaxable benefits, or cash, property, or other
taxable benefits.
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A cafeteria plan 1s an employee benefit plan under which an
employee may choose between taxable compensation and one or more tax
exempt fringe benefits, such as accident and health insurance,
financed by the employer's contribution. [1984] 2 Stand. Fed. Tax
Rep. (CCH) % 1197T.0}; S. Rep. No., 1263, 95th Cong., 2d Sess. 6,
reprinted in 1978 U.S. Code Cong., & Ad. News 6761, 6771, 6838,
Although the cafeteria plan effectively permits the employee to
convert taxable cash compensation 1into nontaxable fringe benefits,
section 125 of the code maintains the tax exempt status of those
fringe benefits. Nontaxable employee benefits paid for by the
employer include group term life insurance up to $50,000, I.R.C. §79,
disability benefits, I.R.C. §105(d}, accident and health plans, I.R.C.
§106, group legal services plans, I.R.C. §120, and dependent care
assistance payments, I.R.C. §129. See S. Rep. No. 1263, supra, at
6838. Taxable benefits include group term 1life insurance in excess of
$50,000 as well as cash, property, or other tangible compensation.
Id. at 6837.

The essential feature of a cafeteria plan is that the employee
may choose between taxable and nontaxable benefits provided at the
employer's expense. A cafeteria plan is more flexible than a plan
under which the employer pays only for specific benefits and does not
allow his employees to choose among alternative benefits financed by
him. See, e.g., Attorney General Opinion H-859 (1976).

With this background in mind, we will consider whether a
community college may establish a cafeteria plan for 1its employees.
Community colleges are subject to Insurance Code article 3.50-3. See
Ins. Code art. 3.50-3, §§3(a)(4), (8); 4(b)4)(D), (E), (F); Attorney
General Opinion MW-215 (1980). A stated purpose of article 3.50-3 is

to provide uniformity in the basic group 1life,
aceident, and health insurance coverages for all
employees of Texas colleges and universities,

Art. 3.50-3, §2(a). Moreover, community colleges must comply with
basic coverage standards developed by the administrative council. Id.
§4(b)(4)(A), (D). Once the college provides a basic coverage plan
that complies with article 3.50-3, it may be able to add enough
optional elements to establish a cafeteria plan.

Section 11 of article 3.50-3 provides that no eligible employee
may be denied any of the coverages provided by this act unless he
walves them in writing. Each full time employee is entitled to
automatic protection under a basic plan of insurance unless he walves
basic coverage or chooses optional coverage. 1Id., §11. The premium
for basic coverage must be fully paid for by the employer. 1d. Thus,
article 3.50~3 itself requires community colleges to provide one
nontaxable benefit -- basic accident, life and health coverage funded
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at the employer's expense. See 19 T.A.C. §25.33 (Basic Coverage
Standards).
Section 4{(b){(4)(F) provides in part:

All contracts for basic coverages negotiated from

the effective date of this Act shall be in

compliance with basic coverage standards . . . .

Each governing board may provide such additional

or optional insurance programs and coverages as it

deems desirable for its employees., (Emphasis
added).

A community college may be able to construct a cafeteris plan by using
its power to provide additional or optional coverages. For example,
it could provide, at its expense, optional life insurance coverage in
an amount in excess of $50,000, a taxable fringe benefit, See I.R.C.
§§79, 125. It may also be able to provide at its expense other
nontaxable fringe benefits in the form of health and accident
insurance. See I.R.C. §106. Article 3.50-2, section 5(a) and article
3.51 of the Insurance Code authorize a community college to provide
another nontaxable employee fringe benefit, disability insurance, paid

for in whole by employer contributions. See I.R.C. §105(d).

The Administrative Council established by Insurance Code article
3.50-3 has issued the following regulation: "Provisions shall be made
for the payroll deduction for premiums of the optional coverage.” 19
T.A.C. $§25.34(e). In our opinion, this regulation does not require
that the employee pay premiums for optional coverage. It merely
requires that the college arrange for payroll deduction of premiums
for which the employee is responsible. See also Ins. Code art. 3.51
(express authority for public employer to pay entire premium for
employees' health, accident, and disability insurance).

We believe articles 3.50-3 and 3,51 of the Insurance Code

mm +ohldah " Fat 4 1 n
authorize community colleges to establish a cafeteria plan

consisting of a choice of friunge benefits in the area of life,
accident and health, and disability insurance. Though the range of
benefits is narrow, section 125 of the Internal Revenue Code omly
requires that the participants be able to choose among '"two or more
benefits.” You have not inquired whether a junior college may provide
such nontaxable benefits as group legal services or dependent care
assistance payments, We therefore do not address this question,
except to say that a community college may not grant these employee
benefits unless it has express or implied statutory authority to do
80,

Any cafeteria plan established by a community college must comply
with all applicable requirements of section 125 of the Internal
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Revenue Code to realize the benefits of that provision. You have not
presented a specific plan for our consideration and we express no view
as to how a community college might implement a plan, or the validity
of any such plan under federal law. If a community college
establishes a cafeteria plan and it wishes to know whether
participants in the plan qualify for the £favorable tax treatment
accorded by section 125 of the code, it should seek a Revenue Ruling
from the Internal Revenue Service.

SUMMARY

A community college may set up a "cafeteria
plan" for its employees consisting of a selection
of taxable and nontaxable fringe benefits in the
area of life, accident and health, and disability
insurance.
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