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Dear Attorney General Cornyn:

As the Chairman of the committee which oversees numerous state agencies dealing with children and their parents,
I would like to have your clarification, guidance, and explanation of whether the rights to direet the upbringing and

education of one’s children are findamental rights in Texas, and how those rights should be interpreted by state
agencies and other Texas officials.

The Texas Legislature has passed two statutes recently which expressly and affirmatively declare that the rights of
parents to direct the upbringing and education of their children are fimdamental rights in Texas. (Texas Family
Code Act of May 26, 1997, HB 425, 3, 75th Legislature; TEX. HUM. RES. CODE ANN. §40.001 (Vemon
1997)). Both are enclosed for your convenience, as Exhibit A and Exhibit B, regpectively. [ believe that this
“fundamental right™ is a term of art, and state agencies are required (o follow the compelling governmental interest
analysis in determining whether their actions violate the fundamental right of parents.

As you kniow, the Supreme Court of the United States has determined that parents bave a fundamental right to
direct the upbringing of their children. {Wicconsin v. Yoder, 406 U.S. 205 (1972); Pierce v. Society of Sisters,

268 1.8, 510 (1925)). Since these are the cases that have created the term “fundamental right,” I believe that state
agencies are also required to adopt the compelling governmental interest analysis in determining whether their
actions violate parents’ riphts, This is the same analysis that the legistature adopted in this past session in eqacting
the Texas Religious Freedom Restoration Act,

Under the compelling governmental interest analysis, a governmental entity or agency may only restrict parental
rights when it serves a compelling povernmental interese and is the least restrictive means available. [ believe this
is the standard that should be followed by all Texas officials based on these two declarations by the legislature.

Please issue an advisory opinion natifying this committee whether state agencies must follow the compelling

govemnmental interest analysis when dealing with the fundamental right of parents 1o direct the upbringing of their
children.

If you have any questions or comments, please feel free to contact my office. Thank you for your time, and 1 look
forward to hearing from you.

Very truly yours,

Senatof Jane Nelson
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