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Re: Request for Legal Option as to whether by its rule-making au&o&y a County Civil thvice 
Commission may award back pay. 

Dear Attorney General Comyn: 

As Chairman of the Senate Committee on Mergoveramental Relations, I respectlUy request an Attorney 
Generaal’s Opinion on the following question 

FACTS 

The following &antes bestow to Civit Service Commissions the power to ultimately decide whether an 
employee is demoted, suspended, or removed Emm his or her position for disciplinary reasons. Further, 
under 48 158.009(a>(6) and 158.035(a)(S) the Commission has the authority to adopt, pub&h, and &orce 
rules reganting disciplinary actbns. Subsection (b) ofboth sectims further provides that “the Commission 
may adopt or use as a guide any civil tice law or nile of the United Stales, this state, or a political 
subdivision in this state to the extd” it prcmotes the purposes of Chapter 158. Nevertheless, the statutes 
listed below are silent on the ability of Civil Service Commissions to award back pay when an empioyee is 
reinstated by the Civil Service Comznission to his or her position and seem to suggest that an employee must 
file a lawsuit in state district court to obtain back pay. 

Section 158.0 12 of Chapter 158, Subchapter A, of the Tczxas Local Government Code, provides as follows: 

’ Subchapter A applies to a cormty Civil Service System and Subchapter B applies 10 a sheriffs 
Department Civil Service System. 
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(a) .A county employee who, on a final decision by the commission., is demoted,suspencM, or 
removed f?om the employee’s position may appeal the decision by filing a petition in a district court 
in the county within 30 days after the date of the decision. 

(b) An appeal under this section is under the substantial evidence rule, and the judgment of the 
district court is appealable as in other civil cases. 

(c) If the district court renders judgment for the petitioner, the court 
employee, payment of back pay, or other appropriate relief. 

may order reinstatement ofthe 

Section 158.037 of Chapter 158, Subchapter B, ofthe Texas Local Government Code, provides as follows: 

(a) An employee who, on a final decitin by the ~mmissiq is demoted, suspended, or removed 
from a position may appeal the decision by fiEng a petition in a district court in the county within 
30 days after the &te of tlze decision. 

(b) An appeal under this section is under the substantial evidence rule, and the judgment of the 
district court is appealable as in other civil cases. 

(c) If the district cowt renders judgment for the petitioner, the 
employee, payment of back pay, or other appropriate relief. 

court order reinstatement ofthe 

By its rulemaking authority granted by Texas Local Government Code, Section 158.009, the Nutms 
County Civil Service System provides, inter alia, the following. 

7.04. Third Level of Discipline: . . . Given absolution f?om the offense, whereby the appropriate 
reviewing authority or the civil stice commission (in cases of classified workers) finds the 
di.sciplinary action unwarranted, the depment must reinstate and pay the individual for 
work time lost as a result of the suspension. . . . 

It is inrplid b,i 83 158.012 and 158.037 that the commission has authority to hear appeals of an employee 
who is demote suspended or removed tim his position. However, Chapter 158 is silent as to whether the 
commission can render payment of back pay when an employee is restored to his original position from 
which he was demoted, suspended or removed. NolMM.anding th% silence, subsection (c) of both $5 
158.0 I 2 and 158.037 clearly provide for payment of back pay or other appropriate relief by a disbict coti. 

The issue at hand is &et&r a county civil service commission has the authority to award back pay when 
an employee is restored to his original position fium which he was demoted, suspended or removed. 
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The statutes cited above dearly convey to Civil Service Commissions the power to u&mately decide 
whether an empIoyee is chnoted, snipended, or removed tim his or her position. Nevertheless the statutes 
are silent on whether the Commission has the authority to award back pay tien an employee is reinstated 
by the Ccmunission. 

If a Civil Service Commission cannot award back pay, it woukl. seem the Commission’s power to ultimatefy 
decide the issues ofdemotion, suspmion, ortennination is thereby rendered meaninghxs. As stated in Rule 
7.04, the Commission has the power to reinstate an empIoyee to his or her position. The term “reinstate” 
means that an employee is put hack @o a former er original state.3 In essenoe, the Commission cannot 
“reinstate” an employee back to his or her former state unless it has the author@ to award back pay. 

Additionally, it is conzmon in most jtisdictions that an emplo)ree can be disciplined only for just cause. 
In those cases, employee(s) would be reinstated by the Commission ifit determines that the department head 
demoted, snspended, or t exminated such employee without just cause. Further, lack of just cause would 
occur on the day of demotion, suspension uf termination, not art the day of the CoInmission’s order of 
reinstatement. If the empSoyee should have continued to work due to a Iack ofjust cause, then logically, the 
employee has an entitlement to back pay and other lost benefits. Again, if the Commission does not have 
the authority to award back pay, then its de&ion is meaningless. Moreover, it will have the effect that the 
department head had jllst cause for the adverse employment action until the commission determined 
otiemise. Obviously, a lengthy suspension or demotion, without full restoration of an employee’s back pay, 
permits a department head to punish an employee that the Commission subsequently pies should not be 
punished. 

Because I am not aware of any previous opinions or administrative constntction on this issue, I believe an 
option is needed on whether a Couniy Civi 1 Service Conunission has the authority to award back pay upon 
an employee’s reinstatement under Chapter 158, Suhc-hzqters A and R. 

I would appreciate your prompt consideration of this request. Please do not hesitate to contact Jason 
Anderson on my staff should you have questions or need additional tionnation. 

3Merriam-Webster’s Collegiate Dictionmy, 10 Edition, 1993. 


