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OPINIONCOMMTTEE 

x& b2S)-6A 
The Honorable Greg Abbott 
Texas Attorney General FILE # AL.- 43%0 -@-/ 

P.O. Box 12548 
Austin, Texas 78711-2548 I.D. # ~,‘j&~o 

Dear General Abbott: 

In March of this year, I received an e-mail fkom a constituent questioning the legality 
of an addendum to a contract of employment for a local superintendent of schools. Such 
contract seems to provide that the employee could convert accumulated vacation time to 
salary to be used as creditable compensation under the Texas Teacher Retirement System. 
By this letter, I request an opinion as to whether this portion of the contract ‘is a violation of 
Government Code $822.201(c)(3) or any other section of the Government Code. 

Enclosed please find a copy of the contract addendum and an opinion offered by a 
school district attorney. 

Thank you for your attention to this matter. 

Robert E. Talton 
State Representative 

BET:ch 
Enclosure 



P. 2 

1000 Red Riva Street 
Austin, Texas 78701269 
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leave. Specifically, he could cash out 
accumulated vacation only if his contract were mutually terminated prior to luly 1, 
2004, and he would be le to cash out only up to a maximum of twenty (20). days. 
Significantly, by agreein to these terms,~placed his accumulated vacation 
days at risk (fmt days in 2003-2004. and then hvcnty (20) days in 2004- 
2005), since, as salary, t benefit was no longer vested and would be paid only for so 
Iong as he was employ terminafion of his employment he would no 
longer be paid his salary, amount paid in lieu of vacation days.’ 
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including, for example, a+0 allowances - that are commonly converted into salary. The 
reason why. auto have commonly been convcrted to salary, and the reason, I 
would submit, that unusc vacation can likewise be cenverred, is because the TRS, by. 
rule, has permitted such for approximately twenty years. Specifically, the 
‘IRS has Inng rep&sA e cxclmionc fmmd ia, Tex. Gv’t Code 5 $22.,201(+,. k.24 

.-- -T.&C. $ 2s.zx;d), :iJ;ing ‘s;;.El&& &fin>&&&T;isi ‘~&@j$&>&Y.. .r;i, .:o .jw 

repeal in December ZOVI, a provraron was atso mcluded in 34 I.A.C. 9; 25.21(e). statmg 
that “[aJnnual compensation may ‘be forthtr limited -by ruie of rile retirement ‘system to 
prevent -the conversion OJ+ nhcreditabie companratiim to sakny and wages in 

any noncreditable 

of calculating rethcment benefits, See 34 T.A.C. 5 25.30(a) 
rep~&ng the longatnn&g n&a limiting oon+r&n in 



P. 5 

. Bkky Smith 
October 17,2003 
Page 4 

been repealed, members ch as 
pr o c ess. l 

any restrictions on the ability to convert noncreditable 
compensation, the questions TRS then poses appear to be (1) 
used vacation has ely been converted, and (2) whether it 

since the unused vacatioe has already been : 
with the same analvsis. which is unique 

to the pcmticdsu faot eitu 

I 



. Bicky snlith 
Octob& 17,2003 
Page 5 

11-17-2083 1:sxPt.i b-1 

be entitled to pajment j 
salary, including the am 
bank. The payment for I 
has therefore been con1 
compensation for TRS pi 

_ . 
redreorwhatNIesma~ 

submission, you can +ss 

Tbankyouagain1 r your patience and cooperation. Should you have any fbrther 
questions, please feel fr to call-or myself. 

P. 6 

r any accrued vacation, and he would no longer receive 8ny 
mts converted from twenty days of vacation and tbc vacation 
mused vacation leave, which would otbcrwise be noncreditable, 
rted to salary, and, it must, therefore be deemed creditable 
pOSeS. 

: foregoing has been discussed with~pe-rsomd 
1 andheisin agreement with this analysis. Recognizing the 
.%s&~;l.~mcc-5. ..‘.+ ~~~OX.ti~~~rrqL-.. . ..-. 

bz in pIace.at that time), it is still our hope thak wiIh Ibis 
;t in laying the controvu-sy to res& both in the context of a 

or a more specific cdmmunication 



._~. ~- -- .__. .-~.---_ 
-.__ ---- 

~_ --- -...__..._ ~-.- .~ 
___. . --~- ___.--- 

2003ADDFiNDUlM 

To 
CONTRACT OF EMPLOYMENT OF 

THE STATE OF TEXAS 

COUNTY OF HARRIS 

THIS AGREEMENT is by and between the Board of trustees of them 

Independent School District, a body politic and corporate of Harris County, Texas, herein 

called Employer, andI-1 of Harris County. Texas, 

WITNESSETl% 

WEEREAS,onApril21,1993,aContractofEmployment(Contract)wasentered 

into between the Employer and the Superintendent for the period of May 1,1993 through 

April 30,1996; and said Contract was amended each year thereafkr to, amon@ other 

things, extend the term of the Contract to J&e 30,2007, as of July 1,2002; and 

WHERES. Section V of the Co- is deleted in its entirety and the following 

s&tit&on in Lieu thereof, effective July 1: 2003: 

V. 

Compensation and Expenses 

(a) Efktive July 1,2003, the base salary of the Stiperintendent shall be 
TWO HUNDRED FORTY THOUSAND ANY) NO/l00 DOLLARS 
($240,000.00) per aonom, which shall be payable in installments in 
arxxmhmce with practice followed for other professional employees. 
Extensions to the Contra@ if any, salary increments, and fikge benefits 
granted during the Contract period shall be memorialized in the form of au 
Addendum to this Contract. 



_- -.- 
.~ _ -_- 

(b) The Superintendent shall receive the same irnmmce benefits and 
sick leave benefits as those provided other professional staff of the Dishict 
on twelve month comracts. 

(c) The Employer shall provide the Superintendent with a District credit 
cd for his use in w~ection with expense incurred while on District 
business and shafi, on the Superintendent’s beha& pay dues to pmfessional 
orgauhtions that are appropriate for the position of Superintendent. The 
Employer shall also furnish the Superintendent with a computer and 
software fbr use in his residence, for District purposes. 

& to a 
fw ntu (2 j davs of accumulated vacation davs. In the maxi ‘mumtotal of e 0 

ti eento m 
Suxrintendent will be oaid for such accumulated vacation davs at the then 
r current dail rate of 
During the period of July 1,2003 to June 30,2004, the Superintendent &g&l 
3 ‘d as additi II sala 
; heretofore accumula 
alons kth one-half of the value of his vacation bat& established uursuant 
fi Further, during the period of to B 
July 1, 2004 to June 30, 2005, the SupeMendem shall be oaid. ag 
additional salarv and to the extent such davs arc available. for tsventv 1201 
additional vacation davs that he has heretofore accumulated. at his current 
daily rate (totaling $20.000.00). alone with the rcmainine one-half of the 
value of his vacation bank established oursuant to Board Policv DED 

- ~totalin~ $3.815.OOk The oavment of the Suoerintendent’s accumulated 
&, vacation da nrDosea 
including creditable coo~uensation under the Texas Teacher Retirement 
&stern. a 

(4 The Employer shall also establish for the Superintendent a deferred 
compensation plan under Intemal Revenue Code Section 401 (a). The terms 

_ of the 40 l(a) plan are set forth in a sepamte Adoption Agreement which 
shall be modified in accordance with the terms of this Section V(e), and as 
modified, are incorporated herein by reference. Said Plan shall follv vest 
uoon the comoletion of four years thereunder (Le.. as of June30.2005), and 
the Employer shall be under no obligation to make. any further 
wmtrhtions to the Plan beyond September 2002. Instead, the amount of 
$15 000 : earshallbe 
durine the 2003-2004 and 2004-2005 school wars. such amounts to be 
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co-d sa s itabk comncnsation 
ander the Texas Teacher Retirement &stem. 

NOW, TJSERJEFORE, this amendment to the Contract is e+Eective pursuant to 

actionbytheF3oardofTnwteesof School JXshict on May 27. 

2003. Except as hen&above amended, all other terms of the Contract, as set forth 

through the 2002 Addendum executed on June 25,2UO2, shall remaininfullforceand 

effect. 

EXECUTED IN DUPLICATE ON THIS THE 17 DAY OF 

June 2003. 

---, - - .-.. 
--I .;. 


