RECEIVED

MAR 172006
TQM GREEN COUNTY ATTQRNEY”S OFFEBBION COMMITTEE

CHRIS TAYLOR, COUNTY ATTORNEY

122 W. HARRIS AVE., SAN ANGELO TX 76903 e (915) 659-6562 » FAX (915) 655-6430

The Honorable Greg Abbott

Attomoy General of Texas &Q. D\-\\)\\ BQ\

P.O.Box 12548
Austin, TX 78711-2548 LE

Re: Request for Attorney General Opinion .D. # N (52 R .
on applicability of Occupations Code §1702.322 ' Bl

Dear Attoniey General Abbott: |
:As County Attorney of Tom Green County and in accordanc;é with V.T.C.A,,
" Government Code § 402.043, 1 am requesting your opinion Iegardin;g the following issue:
Isa céunty jailer, who is a certified peace officer, has been appointed as a deputy
shenff and meelts the definition of peace officer as defined by Code of Criminal Procedure
.Art. 2‘. 12 and whose job description as a Jailer includes performing duties as described by
~ Code of Criminal ?roced_ure Arxt. 2 13, covered by the law enforcement exception in
Occupations Code § 1702.322 (1) thereby allowing him to work, during his off duty hours, at
~ locations and ﬁ;nctioﬁs providing security without having to meet the proﬁsions ofthe _Pri\?ate |
_ Security Act? | |

In keéping with the requirements of § 402.043, a brief on the merits of the issue has
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been prepared and is enclosed. Thank you for your assistance in this matter.

Sincerely,

CALZL
Chris Taylor
County Attorney for Tom Green County
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BRIEF IN SUPPORT OF OPINION REQUEST
CONCERN]N G APPLICABILTY OF OCCUPATIONS CODE § 1702. 322

A. Tssue Presented.
is a county jailér, who is a certified peace officer, has becn appointed as a deputy |
sheriff and qualifies as a peace officer as defined by Code of Criminal Procedure Art.2.12 and
whose job descn'ptioﬁ as a Jailer includes performing duties as described by Code of Cn'mjnal-
Procedure Ast. 2.13, covered by the law enforcement exception in-_Occupations Code |
~§-1702.322 (1)?
B. Factual Background.
'fom Green Coﬁnty employs individuals who work under the direction of the Tom
Green County Sheriff, to provide correction services at the Tom Green County Jail. The job
of Jailer redujres basic rcertiﬁcation as a Corrections Officer from the Texas Commissién on
Law Enforcement Officer Standards and Bducation. Although the job of Jailer does not
~ Tequire certification asa peéce officer some specific Jailers have also received certification as
peace officers from the Texas Commission on Law Enforcement Officer Standards and
Education. J aiiers who have received certification as peace ofﬁcers have also been éppointed
as Deputies of the Tom Green County Sheriff and therefore qualify as peace officers under
Code of Criminal Procedure Art. 2..12. |
| The written job-description for a Tom Green County Jailer is provided as Exhibif “A”,
Among the duties Hsted in the job description is a section under “.Othe'r .Important Duties” that
stafes:
If certified as a peace officer and appointed as a deputy by the Shenff
of Tom Green County as defined by Arst. 2.12 Code of Crimnal

Procedure, employee will perform duties as described in Ast. 2.13
Code of Criminal Procedure.
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' Al_though a jailer who is certified as a peace officer and has been appointed asa

deputy by thé Sheriff is empowered to perform any duty a peace officer could

pefforrn, the main job of a Jailer is to provide correction services at the Tom

Green County Jail.

The Tom Green lCounty Sheriff provides his deputies with a weapon, ammunition,

uniforms and a patrol vehicle. A jailer, even if he is appointed as a deputy, is not normally

provided with either a weapon, anmmunition (ﬁ a patrol vehicle, | A Jailer may bu: provided a
| we;ﬁpon and vehicle if he 1s aésigned té the Transpoﬁ Division of the Jail, which e;t;lils
transporting prisoners to locations external to the jai.l facility. A jailer, who has been i
appoinied as adeputy andis a certiﬁed peace officer, who. js asked to patrol an area of the

County outside the Jail Facilities would be provided the neéessaly equipmént including a

weapon, ammunition or patrol vehicle as needed.

C. Discussion and Analysis
Occupations Code Chapter 1702 1s knoWn as the Private Security Act. The Act
contains an exception making it non-applicable to certain Law Enforcement Personnel.  This
would allow certain Law Enforcement Personnel to work, during thei_r off duty hours, at’
lbcationé and fanctions providihg security witI;out having to meet the provisions of the Private
Security Act. Specifically, Occupations Code § 1702.322 (1) provides that this chapfer does
not apply to:
a person wﬁo has full-time employment as a peace officer anci who
receives compensation for private employment on an individual or an

independent contractor basis as a patrolman, guard, extra job coordinator,
or watchman if the officer:
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(A) is employed in an employee-employer relationship or employed
on an individual contractual basis;

(B) is not in the employ of another peace officer;
(C) is not a reserve peace officer; and
(D) works as a peace officer on the average of at least 32 hours a
- week, 1s compensated by the state or a political subdivision of the state at
least at the minimum wage, and is entitled to all employee benefits offered
to a peace officer by the state or political subdivision;
Occupations Code § 1702.002 (15) defines “Peace officer” as a person who is a peace
officer under Article 2. 12, Code of Criminal Procedure.
Code of Criminal Procedure Art. 2.12 states in part that:
‘The following are peace officers:
(1) sheriffs, their deputies, and those reserve deputies who hold a.
permanent peace officer license 1ssued under Chapter 1701,
QOccupations Code;”
Code of Criminal Procedure Art. 2.13 lists the duties and powers of peace officers as:
(a) It is the duty of every peace officer to preserve the peace within
the officer’s jurisdiction. To effect this purpose, the officer shall use all
lawful means.

(b) The officer shall:

(1) in every case authorized by the provisions of this Code,
interfere without warrant to prevent or suppress crime; .

(2) execute all lawful process issued to the officer by any: -
maglstrate or coutt;

(3) give notice to some magistrate of all offenses committed
within the officer’s jurisdiction, where the officer has good reason to
believe there has been a violation of the penal law; and

(4) arrest offenders without warrant in every case where the
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officer is authorized by law, in order that they may be taken before the
proper mag;lstrate or court and be tried.

{c) It is the duty of every officer to take possession of a child under
Article 63.009(g).

To be covered by the exception in Occupation Code § 17b2,322 a person must have
full-time employment as a peace officer and more speciﬁca.]ly work as a peace officer on the
average of at least 32 ﬁours a week, be compensated at least the minimum wage anci be

entitled to all the employee benefits offered to a peace officer by the state or political
- subdivision. A Tom Glreen County Jailer who has been certified as a peace officer and
appointed as a deputy by the Tom Green County Sheriff is a peace officer under Code of
Criminal Procedure Art. 2.-12 (1). A Jailer is a full ime employee of the Tom Green County
Sheriff’s Department and receives at least the minim wage. Part of the duties of a.J ailer,if
| He 1s certified as a peace officer and appointed as a Deputy, include performing duties under
Code of Criminal Procedure Art. 2.13 specifically ﬁreserving the peace within his jurisdiction.
_ A Jailer who is a certified peace officer and has been appointed as deputy of the Tom Green
County Shenff is empowered to uphold the law and pfeserve the peace as any other deputy
sheriff however patrolling the County would not be a normal 155;11 of his duty and as a Jailer
.he would normally be providing corrections services at the Jail. |

The Tom Green County Sheriff makes certain éIﬁi)lOyee benefits availé.ble to his

depﬁties. These inélude ﬁn’mshmg the deputy with a Weapbn, ammuniﬁon, a unifonn, and a
“patrol vehicle. | A jailer is pfovi_ded a jailer uniform, and is not normally provided with a
‘weapon, ammunitioﬁ or a patrol vehicle since actual-ﬁhysical patrolling outside the jail

facilities is not part of a Jailer’s duties. If a Jailer is assigned to the Transport Division of the
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J ail he is provided with a weapon and vehicle to transport immates to locations outside the Jail.
A jailer, who has been appointed as a deputy and is a certified peace officer, Wﬁo is asked fo
patrol'an area of the County outside the Jail Facilities wﬁuld be provided the necessary
equipment includihg a Weapén, ammunition or -patrol vehicle as needed.

Based on the information proﬁded it is respectfully requested that a determination be
made as to whether a jailer who is a certified peace officer, has been appointed as a deputy by
the Sheriff and is therefore apeaﬁe officer under Code of Criminal Procedure Art. 2.12
would be covered by the law enforcement exception in Occupations Code § 1702._322-(1).

- Respectfully submitted, |
Chris Taylor

County Attoney
Tom Green County
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EXHIBIT “A”

PERN
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Job Description: JAILER
CLASS NO. 1407 EEQOC CATEGORY: Protective
Service Workers
PAY GRADE: 16 FLSA: Nonexempt
SUMMARY OF POSITION

Provides corrections services involving the health, safety, and security of inmates and the
public in the jall facility; monitors prisoners' activities; and maintains necessary records.

ORGANIZATIONAL RELA RELATlONSH PS

1. Reportsto: Sergeant (Jail).
2. Directs: This is a non-supervisory position.

3. QOther: Works with other departmental employees, other law enforcement agencies,
- inmates, and the general public.

EXAMPLES OF WORK

Essential Duties*

Monitors prisoner activity, using closed circuit television systems radios, and intercom
system;

Controls violent inmates, including physical restraints of inmates;
Processes incoming and outgoing prisoners and issues clothing and bedding;

Takes pictures and fingerprints of new inmates and sends information to Department of
Pubhc Safety using Automated Fmgerpnntmg ldentlﬁcatlon Syster;

Maintains adequate supply of office forms;
| Prepares various inmate reports;

Conducts searches, shakedowns, and inspections of prisoners as well as frequent cell
searches for contraband;

Conducts cell checks hourly and inmate headcounts before and after each shift change;
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Maintains accurate inmate and activity records on computer;
Prepares and distributes required medications to inmates;

Super\nses inmate feeding and dlstrlbutlon/collectlon of food trays;
Supervises inmate recreatlon

Counsels inmates when necessary;
" Administers first aid to prisoners;
Takes phone calls from public and answers questions regarding facility and inmates;
Cénducts jail facility tours when required; |
Distributes inmates' mail weekly commissary goods and supplies; and
Supervises inmate visitations and telephone calls. ' |
Other Important Duties*
May provide security for inmates hospitalized outside of jail factlity;
If certifi ed as a peace officer and appointed as a deputy by the Sheriff of Tom Green
County as defined by Art. 2.12 Code of Criminal Procedure, employee will perform

dutles as described in Art. 2.13 Code of Criminal Procedure; and

Performs such other related duties as may be assigned.

REQUIRED KNOWLEDGE, SKILLS, AND ABILITIES

Knowledge of: laws, departmenta[ policies, rules, regulations, and correctional procedures
regarding the custody of persons; and first aid and CPR technlques '

Skill/Ability to: produce clear and congcise reports; maintai_n complete and accurate records;
operate computer using standard word processing and data inquiry software, and radio, and

-security doors; establish and maintain effective working relationships with departmental
employees, other county employees and officials, other law enforcement agencies, inmates,
and the general public; demonstrate proficiency in both oral and written communication; and
malntaln appropriate necessary certifications.

- ACCEPTABLE EXPERIENCE AND TRAINING

High school graduation, or its equivalent, plus at least one year of experience as a jailer.

10
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or any equivalent combination of experience and tréining which provides the required
knowledge, skills, and abilities.

CERTIFICATES AND LICENSES REQUIRED

Basic certification as a Corrections Officer from the Texas Commission on Law Enforcement
Officer Standards and Education (TCLEOSE). '
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