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RE: Request for Opinion

QUESTION: Whether documents filed pursuant to Section 12.0011(b}2) of the
Texas Property Code are to be indexed according to the names on the “attached
document” or names appearing on the “paper affidavit or other document...” to which that
document appears as an attached Exhibit. Comparing Section 12.0011 with the
indexing/recording provisions of Sections 192.001 and 193.001 of the Texas Local
Government Code, there is an apparent conflict.

Dear Sir or Madam:

FACTUAL BACKGROUND:
- HB 732, codified as Section 12.0011 of the Texas Property Code, became
- effective September 1, 2007. Unfortunately, due to the “newness” of the Statute, there is
“no case law or AG Opinion that addresses issues that have been created by the passage of
said section,
' Included with this request (Exhibit 1) is a copy of the “Statement of Intent” from
- the author/sponsor of the bill. It clearly appears that the purpose of the bill was to prevent
the recording of faxed, e-mailed or otherwisc electronically submitted documents unless
they strictly comply with the electronic recording statutes referenced in part “(c)” of the
- Statute. You will note that on the “Statement of Intent”, the original version of the Bill
- was less specific with reference to compliance with electronic recording laws.

The statute, as passed, fails to specifically state how a document that meets the
requirements of part “(b)(2)” is to be indexed. Exhibit (2) attached to this request is a
copy of a document submitted for recording. The “Correction Addendum” alters the legal
description contained in a Warranty Deed and is solely signed by an officer of a Title
Company. Exhibit (3) attached to this request is an “Affidavit of Missing Assignment of
Mortgage/Deed of Trust” and does not even contain an attached document, yet clearly
alters the legal position of the parties to the original Mortgage/Deed of Trust. The



Legislature apparently did not foresee the filing of these type documents or similar such
documents and there is the real possibility that the actual Grantor(s) or Grantee(s) may be
totally unaware that some type of “correction document” has been submitted for
recording by a Title Company and/or a Lender. More importantly, since Exhibit (3) does
not even contain an attached document, the “Affidavit of Missing Assignment of
Mortgage/Deed of Trust” would customarily be indexed in the name of the signer (the
Title Company Officer) and would therefore never show up when searching the indexes
under the names of the original Grantor(s) or Grantee(s).

, A far more serious un-intended consequence would be for someone to submita -
document such as “Affidavit of Missing Warranty Deed” and then attach a copy of what
appears to be a genuine Deed, but is in fact a forgery. Should that document be indexed
using the names appearing on the Warranty Deed, the innocent parties may find
themselves in the same nightmare as those who have suffered identify theft.

LEGAL ANALYSIS:

: Section 12.0011(b) states: A paper document concerning real or personal property
may not be recorded OR SERVE AS NOTICE OF THE PAPER DOCUMENT
UNLESS:... (emphasis added); '

Section 12.0011(b)(2) states (as a requirement for filing): THE PAPER
DOCUMENT is attached as an exhibit to a paper affidavit OR OTHER DOCUMENT
that has an original signature...(emphasis added). _

The statute’s terminology defines the circumstance for there to be .. notice of the
paper document”. The “Paper Document” for which there is to be “Notice” may be
attached as an exhibit to a paper affidavit or other document with original signatures, etc.

There obviously cannot be “notice of the paper document” that has been
“attached” unless that paper document is indexed referencing the parties on that paper
document.

Consequently, and in light of the language used in the Statute, it is my belief that
the document submitted for filing could (perhaps should) be indexed according to the
names appearing on any Exhibit attached to the originally signed document. That would
be the only way one could search the names of the original Grantor(s) / Grantee(s) and
find this subsequently filed document. If the document is only indexed using the name of
the signor of the document containing an original signature, then only a search of that
person’s name will result in locating the document that has been corrected or supplied (if
missing) as the case may be.

- The question still remains however as to what you call the document being
indexed. Should the Clerk use the title of the document containing the original signature,
to wit: “affidavit”, “notice to public”, “etc.” or make a reference to whatever correction
has been submitted (e.g. “Correction Warranty Deed”)? The last possibility would
necessarily require a Clerk to analyze the “attached document™.

Section 192.001 of the Local Government Code identifies documents that are to
be filed by a County Clerk. Section 193.001 sets forth the manner of recording a
document and specifically states that an instrument “acknowledged or proved in the
manner prescribed by law...” requires the Clerk to make a record of the “parties to the
mstrument”,

The only “instrument” that has been “acknowledged or proved according to law”
when that instrument is filed pursuant to Section 12.0011(b)(2) of the Property Code is



that portion of the document containing an original signature. Hence, is the Clerk only
required to note the parties to the “instrument” containing the original signature(s)?
Furthermore, Section 193.003 requires a Clerk to create a cross-index of Grantors and
Grantees for any document relating to real property. There is no “Grantor” or “Grantee”
on an Affidavit signed by one person and containing an exhibit or attachment, albeit there
might be a reference to the parties to the document attached to the affidavit. It should be
noted that Exhibit (3) attached to this request does not even provide a copy of any '
document. A County Clerk would essentially have to assume that the signatory is telling
the truth with respect to the content of the alleged “missing document” and the identity of
any Grantor or Grantee.

The recording/indexing requirements placed upon a County Clerk pursuantto
Sections 192.001, 193.001 and 193.003 LGC are, in my belief, at odds with the situation
created by the terminology of Section 12.0011 of the Texas Property Code. As much as I
would like to provide case law analysis, there is simply no case law or other legal review
subsequent to the enactment of Section 12,0011 and which attempts to reconcile the
filing/recording/indexing statutes of the Local Government Code with this new provision

in the Property Code. It is hoped that the conclusions you reach in this matter will
provide guidance to all County Clerks in Texas.

Robert E. Etlinger
Asst. County Attorney

Copy To: Ms. Teresa Kiel, County Clerk, Guadalupe County, Texas
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BILE ANALYSIS
Senate Research Center , _ H.B. 732
80R7345 EJI-F By: Krusee (Ogden)
Jurisprudence
4/17/2007
Engrossed

' AUTHOR'S / SPONSOR'S STATEMENT OF INTENT

With the arrival of electronic means of communication and information transfer, business models and
methods for doing business have evolved to take advantage of the speed, efficiencies, and cost benefits
of electronic technologies. The real estate industry and consumers benefited from the passage of the
Uniform Electronic Transaction Act; however some confusion still remains regarding the acceptance of
paper copies of an electronic document. Some county clerks have questioned whether a document,
specifically a real estate document, that has been faxed, emailed, or copied is an otiginal document
containing original signatures and notary seals.

H.B. 732 prohibits a paper document conceming real or personal property from being recorded or
serving as notice of the paper document unless certain actions are taken.

RULEMAKING AUTHQRITY

This bill does not expressly grant any additional rulemaking authority to a state officer, institution, or
- agency.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Chapter 12, Property Code, by adding Section 12.001 1, as follows:

Sec. 12.0011. INSTRUMENTS CONCERNING PROPERTY: ORIGINAL SIGNATURE
REQUIRED FOR CERTAIN INSTRUMENTS. (a) Defines "paper document.”

(b) Prohibits a paper document concerning real or personal property from being recorded
or serving as notice of the paper document unless the paper document containg an
original signature or signatures that are acknowledged, swormn to with a proper jurat or
according to law; or is attached as an exhibit to a paper affidavit that has an original

signature or signatures, that are acknowledged, sworn to with a proper jurat, or proved
according to law. :

(c) Prohibits an original signature from being required for an electronic instrument or
other document that complies with the requirements of certain other laws.

SECTION 2. Makes application of this Act prospective.

SECTION 3. Effective date: September 1, 2007.

Evttiey 7
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Independence Title Company 0010032 QPR Z3§?

9442 Capital of Texas Hwy,, Suite 100 CORRECTION ADDENDUM
Austin, TX 7875%

This Correction Addendum is made and given by the undersigned to correct and be made
part of the following indicated document(s) (“Affected Documents”) as they relate to the
referenced transaction and error(s)/Mistake(s) therein:

Referenced Transaction:

Date: March 22, 2007
Property legal;

Lot 38, Block A, EAGLEPOINT, according to the map or plat thereof, recorded in-
Yolume 7, Page 377, Plat Records, Hays County, Texas and in Volume 5, Page 3594,

Plat Records, Guadalupe County, Texas. (Subject property both in Hays and
Guadalupe County, Texag,)

Affected Documeni(s): Affixation Affidavit Regarding Manufactured (and Factory
‘Built) Housing Unit, Deed of Trust, and Warranty Deed

Errors/Mistakes: Deed of Trust filed under document No. 70008907 Was
recorded with the incorrect block number,

Matters to be corrected;
%+ The block in the legal description should be: Block “A”

%+ Record all documents in Guadalupe County. .The property lies in both Hays and
Guadalupe Counties and the dotuments were only filed in Hays County,

Executed this 28" day of March, 2008,

Michelle Hiniso Officer
Independence Title Co.

This instrument was acknowledged before me on Marc 8,
Escrow Officer for Independence Title Co,

Notary P

:by Michelle Hanson,

JILL AMENCHACA
Y COMMIBRION EXPIRES
Jmuw28.20 0

Ex it BT 2



X .

#5 | 112 0702134 | B8] Mot

70008907 0Bk a{3L G2 |

After vecording please return to;

BsSM FINRI\Y;IAL, I.P. C/0 NATTONWIDE TITLE
CLEARTNG, TN,

{Company Nama] -

Attn: FINAL DOCS UNIT

{Name of Natural Pergon]
2100 ALT 19 NORTH

[Strost Address] -
PAIM HARBGR, FL 34683

fChy, Staté Zip Codej

{Space Abave This Ling For Recording Data)

FHA Case No,

DEED OF TRUST - [495-4611292~703

WNN: 100088900070215955

THIS DEED OF TRUST ("Security strument™ Is made on March 22, 2007 . Ths
grantor is SANORA B PACHECO, A MARRIED PERSON, JUAN PACHECO SIGHTNG PRO FORMA TO PERFECT LIEN ONLY,

whose address Is 925 GRANDVIEW DR, SAN MARCOS, TX 78666

("Barrower"). The trustee Is G,  TOMMY BASTTZN
whose nddress 15000 SURVEYOR BLVD. , BULITE 100, ADDISON, TX 75244

("Trustee™), The lenderis  BSM 'FINAN'CIAL, L.P. DBA GOLD FINANCIRL,

which Is organized and existing under the laws of TeXas , and whose
address Is 1301 CENIRAL EXPRESSWAY SOUTR, SUITE 200, ALLEN, TX 75013

("Lender"). The beneficlary under this Security Instrament is Moartgage Electronic Registration Systems, Ine,
("MERS"). MERS is a saparate corporation that is acting solely as a nomines for Lender and Lender's successors
and assigns. ‘MERS is organized and existing under the faws of Delaware, and has an address and telephone number
of P,0. Box 2026, Flint, MI 48501-2026, tel, (388) 679-MERS. Borrower gwes Lender the principal sum of
seventy eight thousand five hundred eighty six and NO/10Gths - Dallars {(U.8. § 78,586.00 ).
This debt is evidenced by Barowei's nete dated the same dafe as this Security Instrement ("Note™), which provides
for monthly payments, with.the fll debt, if not pald earller, dus and payable on April 1, 2037. This
Securlty Instrument ssoures to Lender: () the repayment of the debt evidenced by the Note, with interest, and alf
Ioan Noi 7021558

FRA Texns Seeurlly Insinanent (TERS Todifled) .
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tenewals, extensions and modifications of the Note; (b) the payment of all other soms, with interest, advanced nnder
Paragraph 7 to protect the security of this Security Instrument; and (¢} the performance of Borrower's covenants and
agreements under this Security Instrument and the Nofe, For this purpose, Borrower irrevacably warrants grants and
gonveys to Trustes, in frust, with power of sals, the following dsscribed property located fn HAYS

County, Texas: ‘
SEE EXHIBIT "A" ATTACHED HERETCQ AND MADE A PART HERECF

HUD Data Plate$l NTA 987263
HUD Data plateds - 987266
HUD Data Platei3

which has the addressof 925 GRANDVIEW DR

SAN MARCOS , Texas © 78666
fcityy ‘ [Zin Code)

{Streat]
(“Property Address™):

TOGETHER WITH all the lmprovements now o heveufler grected on the property, and all sasements,
appurtenances, and fixtures now or hereafler a part of the property.  All replacements and additions shall also be
" coversd by this Security Instrument, All of the foregoing is referred to In this Security Instrament as the "Property,”
Borrower understands and agrees that MERS holds only legal title to the interests granted by Bomrower In this
Security Instrament, but, if necessary to comply with law or custom, MERS (as nomines fop Lender and Lender's
suceessors and assigns) has the right: to exercise any or all of those interests, Including, but not limited to, the right
to foreclose and sell the Property; and to take any action required of Lender including, but not timited to, releasing
and canceling this Security Instrument, ‘

BORROWER COVENANTS that Boryower is lawfully seised of the estale hereby conveyed and has the

right to mortgage, grant and convey the Property and that the Property is unepoumbered, sxcept for encumbrances of -

record, Borrower warrants and will defend generally 1he title to the Property against all claims and demands, subject
to any encurbrances of record, :

THIS SECURITY INSTRUMENT combines uniform covenants for natlonal wse and non-uniform
cavenents with llmited variations by jurisdiotion to constitute a uniform sgowrity instrument covering real property,

UNIFORM COVENANTS, Borrower and Lender covenant and agree as follows: :

L Tayment of Principal, Interest and Late Charge. Borrower shall pay when due'the principal of, and
interest on, the debt evidenced by the Note and lnte charges due under the Note. . :

2. Monthly Payment of Taxes, Insurance and Other Charges. Borrower shall include in each manthly
payment, together with the principal and interest as set forth in the Nots and any lats charges, a sum for (a) taxes and
special assessnients levied or 1o be levied against the Property, (b) Yeasehold payments or grownd terits on the
Property, and (¢} premiums for Insurance required vnder Paragraph 4. In any year in which the Lender must Fay a
mortgage insurance premium to the Secretary of Howsing and Urban Development ("Secretary™), or in any year in
which such premium would have been sequived If Lender still held the Securliy Instrumens, esch monthly payment
shell glso include eitherr (1) & sum for the annual mortgage Inswrance premium to be paid by Lender to the
Secretary, or (if) a menthly chargs instead of a mertgage instrance premium if this Security Instrument is held by
the Secretary, in @ ressonable amount o be defermined by the Secretory, Except for the monthly charge by the
Secretary, these items are called "Sserow Items™ and the sums prid to Lender are cafled "Eserow Funds." '

Lender may, ot any time, collect and hold amounts for Escrow ltems in an ageregate amount not to sxceed
. the meximum amount that may be required for Bomgwer's escrow zecount under the Real Estate Settlement

. Procedures Act of 1974, 12 U.5.C.§ 2601 gt seq. and implementing regulaions, 24 CER Part 3500, as they may be

amended from time to time ("RESPA™), except that the cushion or reserve permaitted by RESPA for unanticipated

disbursements or disburserments before Borrower's payments are available fn the account may not be based on
emounts dug for the morlgage insurance premium, -

Iocan No: 7021598 :
FHA Texas Ssourity Inslrument VMERS Modilled) .
j—THE COMPLTANCE SOURCE, INC— Page 2009 SQNITX 203 By, 0405
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1f the amownts held by Lender for Bscrow Ttems exceed the amounts permitted to bg %Be?c? 717)? PI?ESIF”}\?S 57
Lender shall account to Borrower for the excess funds as required by RESPA, If the amounts of funds held by
Lender ot any time are not sufficient to pay the Escrow Ttems when due, Lender may neiify the Borrower and
require Borrower to make up ths shariage as permitted by RESPA., . .

The Escrow Funds are pledged as additional seeurity For all sums secured by this Security lastroment, If
Borrower tenders fo Lender the full payment of all sych sums, Borrower's account shall be oredited with the balance
remaining for ull installment items (&), (b), and (c) and any morfgage insurance premium Instaliment that Lender has
not become obligated to pay to the Secretary, and Lender shall promptly refund any excess funds to Borrower,
Immediately prlor to a foreclosure sale of the Property or its acquisition by Lender, Borrower's acoaunt shall be
cretlited with-any balancs remaining for all instaliments for itoms {a), (b), and (c), .

3. Application of Payments, AN payments under-Paragraphs 1 and 2 shall be applied by Lender as
follows; . '

: Eirst, to the montgage insurance premivm to bs paid by Lender te the Secrotary or to the manthly charge by
the Seeretary instoed of the monthly mortgage insurmcs premivm; ’

Segond, to any takes, spscial assessmonts, leasehold payments or ground rents, and fire, flood and other
hazerd Insurance premiums, as required;

" Third, to interest due under the Note;
Fourth, to amortization of the princlpal of the Nole; and
Fifth, to late charges dus under the Note, : }
4. Tire, Flood snd Other Hazard Insursnce, Borrower shall insure alf improvements on, the Property,
whether now in existence or subsequently erected, agalnst any hazards, casualties, and contingencies, including fire,
for which Lender roguires tnsurmnee. Fhis insurance shall be meMtalned In the amounts and for the periods that
Lender requires,. Borrower shall also insure ail Improvements on ihe Property, whether now in existence or
subsequently erected, ageinst loss by floods to the extent requited by the Secrstary, Al ipsurance shall be carrled
with companies approved by Lender. The Insurance pollsies end any renewals shall be held by Lender and shall
include loss payable slavses in favor of, and in 5 form acceptable-to, Lender,
In the event of loss, Borrower shall give Lender immediate notlce by mail. Lender may make pracf of loss
if not made promptly by Bomowsr, Bach insurance company concerned s hereby awthorized and directed fo make
" payment for such Joss diveotly to Lender, instead of to Borrower and to Lender jointly, Al or any part of the

" insurance procesds may be applied by Lender, af its uption, ¢ither {a) to the reduction of the indebiedness under the
Note and this Security Instriment, first to any delinquent amounts applad in the order of Paragraph 3, and then to
prepayment of principal, or (b) fe the restoration or repair of the damaged property. Any application-of the proceeds

" to the principal shall not extend or Ppostpone the due date of the monthly payments which are referred to in .
Paragraph 2, or change the amount of such payments. Any excess insurance procesds over an amount required to
pay all outstanding indebtedness wnder the Note and this Security Instrument shall be paid to the entity legally
entitled theyeto, .

In the event of foreclosure of this Secusity Instrument or other transfor of title to the Property that
extinguishes the indsbtedness, all right, title and interest of Borrewer in and to insurance policles in force shall pass
te the puychaser, . . - .

3. Occupancy, Preservation, Malntenance and Protection of the Property; Borrower's Loan
Application; Leascholds, Borower shall osoupy, establish, and se the Property as Bomower's principal residence
within sixty days after the execution of this Security Instrurent (or within sixty days of a later sals or transfer of the
Property) and shall continue to occupy the Propeity as Borrower's principal residence for at least one year afler the
date of occupancy, vnless Lender determines that requirement will cause vndue hardship for Botrower, or unless
extenuating circumstances exlst which are beyond Bomower's control.  Borrower shall notify Lender of any
cxtenuating olrcumstances, Bomower shall not commit waste or destroy, demage or substantially change the
Property or allow the Property to deteriorate, reasonable wear and tear expected, Lender may inspect the Praperty if
the Property fs vavant or abandoned or the loan is in defanlt. Lender may teks reasanable action to protect and
preserve such vacent or abandoned Froperty. Borrower shall also be in default if Barrower, during the Joan
upplicatlon procsss, gave materlally Calse or insccusate information or statements to Lender {or failed to provide
Lender with eny material informatlan) in connection wih the loan evidenced by the Note, including, but not Himited

Ioan Noy 7021598
FHA Texas Security Instrument (MERS Modified)
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to, ropresentations conceming Borrower's occupaicy of the Praperty as u principal residence. Ir this Security
Instrument is o & leasehold, Borrower shall comply with the provisions of the lease. If Bortower acquires fes (itle
to the Praperty, the leasehold and fee tifle shall not be vaerged unless Lender agrees to the merger In writing, .

6. Condemnation. The procesds of any award or claim for dameges, direct or eonsequential, in
conneotion with any condemmation or other taking of any part of the FPraperty, or for conveyance In place of
condemmation, are hereby assighed and shali be paid to Lender to the extent of the foll amount of the Indebtedness
that remains unpaid under the Note and this Security Instrument, Lender shall apply such proceeds to the reduction
of the indebtedness under the Note and this Seourity Instroment, first to any delinquent amannts applied In the order

. provided in Paragraph 3, and then to prepayment of principal. Any application of the praceeds to the principal shall
net extond or postpone the dua date of the monthly payments, which are referred to In Paragraph 2, or change the
amount of such payments, Any excess proceeds over an amount required to pay all outstanding Indebtedness tnder
the Note and this Security Instrtment shall be Paid to the entity legally entitled thereto,

7. Chargesto Borrower and Protection of Lender's Righits in the Property. Borrower shall pay alt
governmental or municipal charges, fines and Impositions that are not included in Paragraph 2. Borrower shall pay
these obligations on time direstly to the entity which is owed the payment. If faflure to pay would adversely affeot
Lender's interest in the Property, upon Lenders request Borrower shall promptly Rirmish to Lender receipts
evidencing these paymenfs. ' |

If Borrower fails to make thess payments or the payments required by Paragraph 2, ot falls to perform any
other covenants and agreements contained 1o this Securly Instrument, or there is a Jegal proceeding that may
significantly affect Lender's rights in the Property (such as a proceeding in bankruptey, for condemnation or to
enforce laws or regulations), then Lender may do and pay whatever Is necessary to protect the vatue of the Property
and Lender's rights [n the Property, including poyment of taxes, harard insurance wnd other items mentioned in
Paragraph 2.

Any amounts disbursed by Lender under this Paragraph shall become an additiona debt of Bowrower and
be secured by this Security Iastrament, These amounts shall bear inferest from the date of disbursement, at the Note
vate, and &t the option of Lender shall be tmmedlately due and payable. '

Borrower shall promptly discharge any Ben which has priosity over this Security Instument wnless

Borrower: () agrees in writng to the payment of the obligation secured by the Yen in & manner acoeptable to
Lender, (b} contests in good faith the lien by, or defends agalnst enforcement of the lien in, legal proceedings which
in Lender's opinion operate 1o prevent the enforcement of the Hen; or (o) secures from the hotder of the {ien un
agresment satisfactory to Lender subordinating the lien to this Security Instrisment, If Lender determines that any
part of the Property is subject fo a lien which may attain pricrity over this Securlty Instrument, Lender may give
Borrewer & notice identifying the lien. Borrower shall satlsfy the lien or take one or more of the actions set forth
abave within 10 days of the glving of notice, : .
8. Fees. Lender may collect fees and charges autharized by the Secretary, )
. Grounds for Acceteration of Debt, )
(8) Defanlt. Lender may, except &s limited by regulations issued by the Secretary in the case of payment
defaults, requlre immediate payment in full of all swins Secured by this Security Instrument i
() Borrower defaults by failing to, pay in full any menthly payment required by this
Security Instrument prior to or on the due date of the next monfitly payment, or )
() Borrower defaults by failing, for a period of thirty. days, to perform any other
obligations ¢ontained I this Security Instrument,
{b) Sale Without Credit Approval. Lender shall, If pesmitted by applicable law {including section
341(d} of the Garn-St Germain Depositery Instifotions Act of 1982, 12 US.C. § 1701-3(d)) and with the prigr
approval of the Secrétary, require immediate payment in full of &1l the sums secured by this Seeurity Tnstrument if:
{i) All or part of the Property, or a beneficial Intevest in & trust owaing all or part of the
Property, Is sald or otherwise transferred (ather than by devise of descent), and
(i) The Praperty is not occupled by the purcheser or grantee as his or her prineipal
restdence, or the purchaser or grantes does so oceupy the Property, but his or her credit has not
been approved kn accordance with the requirements of the Secretary. .

Loan Nos 7021598
FHA Texas Security Instrument (MERS Modified)
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(¢} No Walver. If circumstances oocur that would permit Lender to require immediate payment in foll,

but Lender does nat requirs such payments, Londer does not walve its rights with respect to subsequent events,
{4y Regulations of HUD Secretary, In many cireumstanees regulations issved by the Secretary will fimit

Lender's rights, In the case of payrment defamlts, to require iImmediate payment in fll end foreclose if not pald. This

Seeurity Instrument doesnot autherizs acceleration or foreclosure if not permitted by regulations-of the Secretary.

{e) DMortgage Not Insured, Borrower agrees that if this Security Instrument and the Nete e hot
determined to be eligible for insurance under the National Housing Act within &0 days from the date
hereof, Lender may, at its opiion vequire immediate payment in full of all sums secured by this Security Instrument,
A wriften siatement of any anthorized agent of the Secretary dated subsequent to 60 days from the date
hereof,” declining to insure this Security Instrument and the Note, shall be deemed conclusive proof of such
ineligibility, - Notwithstanding the foregeing, this option muy not be exercised by Lender when the unavailability of
tnsuranes is solely dus to Lender's failure o remit a mortgage Insurance premium to the Secretary, ’

‘ 0. Refnstaternent, Borrower has a right to be reinstated If Lender has required immediate payment in
full becanse of Bomower's failure to pay an amount e wnder the Nofe or this Security nstrument, This right
applies sven after foreclosure procesdings are instituted,. To reinstals the Seourity Instrument, Boryower shall tender
in a lump sum ali amounts required to bring Borrower's account current including, to the extent they are obligations
of Borrowsr under this Security Instrament, foreclosure costs and reasoneble and customery attorneys’ fees and
expenses properly associated with the foreclosure procesding, Upon reinstatement by Borrower, this Security
Instrument and the obligations that it secures shall remain in effect s if Lender had not required immediate payment
In full. EHewever, Lender is rot required to permit reinstatement if: (1} Lender has accepted reinstatement affer the
commencement of foreclosure procesdings within two years immediately proceding the commencement of a current
foreolosure proceeding, (i} reinstatement will preclude foreclosure on differsnt grounds in the future, or (jii)
reinstatement will adversely affect the priority of the lien created by this Security Instrument,

11, Berrower Not Released; Forbearance by Lender Not a Waiver, Extension of the time of payment
or modification of amortization of the sums secured by this Security Instrument granted by Lender to any successor
in interest of Borrower shall not operate to release the Hability of the eriginal Borrower or Borrower's successor In
interest, Lender shall not be required to comimence proceedings against any suceessor in Interest or refuse to extend
time for payment or ptherwise modify amotization of the sums secured by this Security Instriment by reason of any
demand mede by the original Borrower or Borrowsr's suceessors in inferest, Any forbearance by Lender In
exercising any 7ight or remedy shall not be a waiver of or prechude the exarcise of any right or remedy,

12, Successors and Assigns Bound; Joint ané Several Liability; Co-Signers, The covenents and
agreements of thls Security Instrument shall bind and benefit the successors and assigns of Lender and Borrower,
subject to the provislons of Paragraph %(b), Borrower's covenants and agreements shall be Jeint and several. Any
Borrower who co-signs this Security Instrument but does not execute the Note: (@} Is co-slgning this Security
Instrument only to morigage, grant and convey that Borrower's interest In the Property under the terms of this
Security Tnstrument; (b) {s wot personally obligated to pay the sums secured by thls Security Instrument; and ()
agrees that Londer and any other Barrower may agres 1o extend, modify, forbear or make any eccommodations with
regard to the term of this Security Instrument or the Néte withomt that Borrower's consent.

. 13, Notices, Any notice to Borrower provided for in this Security Instrument shall be given by delivering
it or by mailing N by first class mail unless applicable law requires use of another methad, The notice shall be
directed 1o the Property Address or any other address Boyrower designates by notice to Lender, Any notice to
Lender shall be given by first class mell to Lender's address stated hersin or any address Lender designates by notice
1o Borrower. Any notice provided for In this Security Instrument shall be deemed to have been given to Borrower or
Lender when glven as provided in this Paragraph,

14, Governing Law; Severability. This Security Instrument shall be govemned by Pederal law and the Jaw
of the jurisdiction in which the Property is located. In the evenf that any provisicn or clavse of this Security
Instroment or the Note conflicts with applicabls law, such conflict shall not affect ather provisions of this Security
Instrument or the Note which can be given effect withowt the conflicting provision. To this end the provisions of
this Security Instrument and the Nete are declared to be saverable, )

15, Borrower's Copy, Borrower shall be ghvon one conformed copy of the Note and of this Security
Instrument, : ’

Toan No: 7021598
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A "16. Hazardous Substances. Bowower shall not.canse or permit the presence, nse, disposal, storags, or
release ‘of any Hazardous Substances on or in the Property. .Borrower shall not do, nor allow anyons ¢lse to do,
anything affeoting the Property that is in violation of eny Environmental Law. The preceding two senfonces shall

not apply to the presence, use, or storage on the Property of small quantities of Hazardous Substances that are

generally secogmized to be apprepriate to normal residential nses and to maintenmce ofthe Property, .

Borrower shall promplly give Lender written niofice of any investigation, clam, demand, lawsuit or other
gction by any governmental or regulatory agency or private party involving the Property and any Hazardous
Substance or Environmental Law of which Borrower htas actual nowledge, If Borrower leams, or 1$ notifed by any
governmental or regnlatory suthority, that any remaval or other remediation of any Hazardous Substances affecting
the Property is necessary, Borrower shall promptly take all necessery remedial metions in accordance with
Environmentsl Law, _

As used in this Paragraph 16, "Hazardous Substances” are those substances defined s toxio or hazardous
substances by Environmental Law and the followlng substances: gasoline, kerosene, oiher flammable or toxio
petrolewn products, toxle pesticides and herbleides, volatile solvents, muferials containing asbestos or
formaldehyde, and radioactive materials, As used In this Paragraph 16, "Environmental Law" means federal laws
-and laws of the jurisdietion wheve the Property is located that relate to health, safety or environmental protection,

NON-UNIFORM COVENANTS, Bormower and Lender further covenant and egres as follows:
) 17, Assignment of Rents, Borrower unconditlonally assigns and transfers to Lender ali the rents and
revemaes of the Property, Borrower authorizes Lender or Lender's agents to collect the rents and revenues and

hereby directs each tenant of the Property to pay the rents to Lender or Lender's agents. However, prior to Lender's

notice to Borrower of Borrower's breach of any covenant or ugreement in the Security Instrument, Borrower shall
collect and receive all rents and reventies of the Property as trustes for the benefit of Lender and Borrower, This
assfgnment of rents constitites an absolute assignment and not an assignment for additional security only.

If Lender gives notice of breach to Borrower: {a) all rents received by Borrower shall be held by Borrower
as trusiee for benefit of Lender only, to be applied to the sums secured by the Security. Instrument; (b} Lender shall
be entitled to collect and receive all of the rents of the Property; and (c) each tenant of the Property shall pay ail
rents dve and unpaid to Lender or Lender's agent on Lender’s written demand 1o the tenant,

. Borrower has not executed any prior assignment of the rents and has not and will not perform any act that
sould prevent Lender from exerclsing its rights under this Paragraph 17,

Lender shall not be required to enter wpar, take control of of maintaln the Property befors or after giving
notice of breach to Borcower, However, Lender or a Judicielly appolnted receiver may do so at any time there is a
breach. Any application of rents shall not cure or waive any default or Invalidate any other right or remedy of
Lender. This assignment of rents of the Property shall terminate when the debt secured by the Security Instrumont is
paid In full, . ) ’ o

“§8, ¥oreclosure Procedure. 17 Lender vequives immediate payment Iw il under Paragraph 9,
Lender may Invoke the power of sale and any other remedies permitted by applicable law, Lender shall be
entitled to collect all expenses ineurred |n pursulng the remedies provided in this Parpgraph 18 including, but
not lmited to, reasorable attorneys’ fees and costs of title evidence, For the purposes of this Paragraph 18,
the term "Lender” includes any holder of the Note who Is entitled €0 receive payments under the Note,

If Lender iuvokes the power of sale, Lender or Trustee shall glve notice of the time, place and terms
of sale by posting and filing the notice at least 21 days prior to sale as provided by applicable 1aw, Lender
shall mail a copy of the notice to Borrower in the manner preseribed by applicable law, Sate shall be made at
public vendue. The sale must begin at the time stated in the notice of sale or ot later than three hours alter
that time and between the houss of 10 an. and 4 pom. on the frst Tuesday of the month. Borrower authorizes

Trustee to sell the Property to-the highest bidder for cash In one or more parcely and in any order Trustes

determines. Lender or its designee may purchase the Property at any safe,

Trustee shail dellver to the puvchaser Trustee’s deed conveying Indefeasible title to (he Property with
covenants of general warranty from Borrower, Borrower covenamts and agrees to defend generally the
purchaser’s title to the Property against all elaims snd demands. The recitals In the Trustee’s veed shall be
prima facie evidence of the truth of the statements made therein, Trustee shall apply the proceeds of the sale
in the following order; {a) to all expenses of the sale, Including, but not limited to, reasonable Trustee’s and
Ioan No: 7021598 : :
FHA Texay Securdty Instrument (MERS Modifled)
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attorneys’ fees; (b) to all sums secured by this Security Instrument; and (c) any ‘excess to the person or

pevsons legalky entifled to it,

1T the Property is sold pursuant ¢o this Psragreph 18, Borrower or any person holding possession of
the Preperty through Borrower shall immediately surrender passession of the Property to the purchaser at
that sale, If possession is not surrendered, Borrower or such persen shall be a tenant at sufferance and may .
be removed by wiit possession or other court proceeding. ’ B

I the Lender's interest in this Seeurity Instrumend Is held by the Secretary and the Secretary
requires immediate payment in full under Paragraph 9, the Secrelary mey invoke fhe nonjudicial power of
sale provided In the Single Fumily Mortgage Foreclosure Act of 1994 {"Act™) (12 US.C. § 3751 ot 5eq) by
requesting a foreclosure commissioner destgated under the Aot to commence foreclosure and {o sell the
Froperty as provided in the Act. Nothing in the preceding sentence shall deprive (he Sccretary of any rights
otherwise available fo o Lender under this Faragraph 18 or applicable law,

* 19, Release, Upon payment of all sums secured by this Securlty Instrument, Lender shall provide a release

of this Securfty Instrument to Bormower or Bomrower's designated agent in sccordance with applicable law,
Borrower shall pay asy recordation costs, Lender may charge Borrower a fee for releasing this Security Instrument,
but only if the few {s paid to a third party for services rendered and the charging of the fee is permitted under
appiicable law. i : :
- 20, Substitute Trustee; Trustee Liability. All Tights, remedies and difies of Trustee wnder this Security
Instrument may be gxercised or performed by one or mare frastess acting alone or together, Lender, st Its option and
with or without cause, may from time to tlme, by power of artoimey or otherwise, remove or substitute any trustes,
add one or mors trustees, or appoint a Succassor trustee 10 any Trusiee without th necessity of any formality other
than a designation by Lender in writing, Without any further act or conveyance of the Property the substitute,
additional or successor trustee shall become vested with the title, rights, Temedies, powers and duties conferred upon
Trustee herein and by applicable law,

TFrustee shall not be liable if acling upon any netice, Tequest, consent, demand, statement or other docment
believed by Trustes to be correct, Trustee shefl not be Hable for any act or omission unless such act or omissian is
witlful, '

21, Subrogation, Any of the proceeds of the Note nsed to taks wp outstanding lens ageinst all or any part
of the Propesty have been advanced by Lender at Borawer's request and upon Borrower's representation that such
amounts are due and are secured by valid liens against the Property, Lender shall be swbrogated to any and all
rights, snperior titles, Hens and equities owned.or claimed by any owner or holder of any outstanding liens and
debts, regardless of whether said Hens or debts are acquired by Lender by assignment or are released by ths holder
thersof upon payment, ‘ . .-

. 22. Pavtiol Juvalidity, In the event any portion of the sums fntended 1o be secured by this Security
Instrument cannot be lawfully secured hereby, peyments in reduciion of such sums shall be applied first to those
portions not secured hereby,

23. Purchase Money; Owelty of Partition; Renewal and Extension of Liens Against Homestead
Property; Acknowledgment of Cash Advanced Agilnst Novi-Homestead Property, [Check box as appiicable]

Porchase Meney, ] .

The funds advanced to Borrower under the Note were sed to pay afl or part of the purchase price of the
Property. The Note also is primarily sscured by the vendor's Hen retained In the deed of sven date with this Secprity
Instrument conveying the Propeny to Borrower, which vendor's lien has been assigned to Lender, this Secnrity
Instrument being additional security Gor such vendor's len.

Owelty of Partition, s

The Note represents funds advanced by Lender af the special Instance and Tequest of Borrower for the
purposs of sequlring the entire fes simple title to the Property and the existence of an owelty of partiion imposed |
against the entirety of the Property by a coust order or by & written agreement of the partles to the partition to secure |
the payment of the Note is expressly acknowledged, oonfessed and granted.

Renewal and Extenson of Liens Agalnst Homestead Property.

The Note s {n renewal and extenslon, byt nof in extinguishment, of the indebtedness deseribed on the
atached Renewal and Extenslon Exhibit which Is incorporated by reference. Lender is expressly subrogated to all
Loan Nos 7021598 . :
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liens securing the indebtednoss are renewed and extended to the date of maturity of the
extension of the indebtadness. :

Acknowledgroent of Cash Advanced Against Non-Homestead Froperty. )

The Nofe represents funds advenced to Borrower on this day at Boirower's request and Bomgower
acknowledges receipt of such fands, Borrower states that Borrower does not now and does not Intend ever to reside
on, yse In any manner, or claim the Property secured by this Security Instrument as 2 business or residential
homestend, Borrower disclzims all homestead rights, interests and exemptions related to the Praperty,

24, Loan Not a Home Equity Loun, The Loan evidenced by the Note is not an extension of eredif as
defined by Section 50(z)(6) or Section 50(a)(T), Article XV, of the Texas Constitution, I the Property is used
a3 Borrower's residence, then Borrower agrees that Borrower will receive 1o cash fiom the Loan evidenced
by the Note and that any advances not Recessary to purchase fhe Properly, extinguish an owelty Hen,
camplete construction, or renew and extend a prior fien agalnst the Property, will be used to reduce the
balance evidenced by the Note or such Loan wiil be modified to evidence the correct Loan balance, =i
Lender’s option, Borrower agrees to excoute any doeumentation necessary to comply with this Paragraph-24.

25, Riders to this Seeurity Tnstrument, It oNg or more riders are execyted by Borrower end recorded
together with this Sécurity Instrument, the covenants of each such Tider shall be incorporated Into and shall amend
ang supplement the covenants and agreements of this Security Instrument as if the rider(s) were u part of this
Security Instrument, [Check applicable box(es).]

rights, Hens and remedles securing the original holder of a note evidencing Borrower’s indebtedness and the orlginal -

Note in renewal and

L] Condominium Rider (3 Graduated Payment Rider B3 Other [spesify]

. Flanned Unit Development Rider [} Growing Equity Rider Manufactured Housing Unit Rider to
Security Instrument

- FSignatures on Foliowing Fage]
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security
Instrument-and in any rider{s) exsculed by Borrower and recorded with it,

Witnesses: ’ ‘
_ M@MM_\ (Sea)

SANDRA G PACHECO “Bomower
{Printed Nama]

Printed Narse: [Pisase Complefe)

/%,«.-— Aklne (Seal)
.;J@m PACEECO Borrower
Prinlsd Name}

Printed Name: {Pletse Complete]

(Seal)

~Bomower
{Printed Nams)
(Seal)

-Borower
. [Printed Neme}

Loan No; 7021598
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[Space Balow This Line For Acknewisdgmant]

State of Texas : §
: §
- Counly of HAYS §

Bsfore me, \:Illt:t..r 7(5 Mﬁh dd e,

: » 3 Notary Public,
o this day personally appeared SANDRR. G PACHECD and JUAN PACHECO

kaown to me {or proved to me on the oath of . or fhrough
dvvers licemse. -+ [desotiplion of idenfity card o othor document]) to be
the person Whose name is subscribed 1o the foregoing instroment and(FolfewThdged 'to me that e sxecuted the same
for the purposes and consideration therein expressed, f :

Given under my hand and seal of affice this

) [Printed Name/
{Seal)

Tide of Cffier |

My Commission Expires:

MY COMMISSION EXPIRES
Jenuary 23, 2o

JILL, A MENCHAGA ’[
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Loan No: 7021598 PACHECO
EXBIBIT "A" - LEGAL DESCRIPTION - 'PAGE 1of1

10T 38, BLOCK 1 EAGLEPOINT, ACCORDING TO THE MAP OR FLAT THERFOF, RECORDED
IN VOLIME 7, PASE 377, FLAT RECORDS, HAYS COUNTY, TEXAS AND I¥ VOLOME 5,
PAGE 359A, FLAT RECORDS, GURADALUPE COUNTY, TEXAS. (SUBJECT PROPERTY BOTH
© IN HAYS AND GUADBLUPE.COUNYY, TEXAS.} :
INCTLUDES MANOFACTURED HOUSING UNIT(S} DESCRIBED AS FOLLOWS:

MAKE: HOMES BY OAKYOOD

MODEL: 1767

WIDTH: 28

IENGTH; 52

SERTAL #: HOTX09910193 A & B

Y&AR: 2000

SATD UNITYS) ATE’&CEEDTDH{ELAM)D\JAPERMXNENTMRNI‘ERSOASTDBE
RENDERED AN IMMOVABLE FIXTURE AND AN INTHGRAL, PART OF THE SUBJECT PROPERTY.

50
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FER/VA CASE N0:495-4611292~703
MIN: 100098900070215985
- (Attach to Security Instrument)

MANUFACTURED HQUSING UNIT RIDER TO THE

MORTGAGE / DEED OF TRUST / SECURITY INSTRUMENT-
Manufactured Housing Unit to Become Affixed) :

THIS RIDER is made this22nd day of March, 2007 ,andisincorperated into and shall bo deemed to
amend and supplement the Mortgage/Deed of Trust/Security nstrument (the “Security Instrument™ of the same
dats given by the undersigned (fhe “Borrower'™) to secute Borrawer’s Note ) BEM F TAL, L,F.
DBA GOLD TYMANCIAT,

) (the *Note Holder™
of the same date (the “Note™) and covering ths lznd deseribed in the Sequrity Instrument as:

SEE EXHIBIT ‘A7 ATTRCHED HERFTO AND MADE A PART HERECR

[Legal Description]
which currently has the address oft

925 GRANDVIEW DR, SAN MRREGS, TX 78666
[Property-Address)

tagather with the Menufactured Housing Unit described as faltows which shafl be a past of tha real praperty:

Make: HOMES BY CAKWOOD
Model: 1767

Year: 2000

Serial Number(s): HOTX09910193 A & B
Width & Length: 28 x 52

LAND AND HOME MATTERS. Ovwmer acknowledges that the land and manufactured bome covered by this

Seourity Instrument are to be treated as real property for all purposes under Texes law and that the parties have
dlested to not be governed by Chiapter 347 of the Texas Finance Code, ’ -

MODIFICATIONS. In'addilion fo the covenants and sgreements made in the Security Instrument, Herrower(s)
favther covenant eud agree as follows, for themselves, their heirs zad assigns to the Note Holder:

Toam No: 7021598 .
Manufactured Housing Unlt Rider ta the Mortgage/Deed of Trus/Security Instrument
(Mznufsctured Housing Usit to Become Affixed) (Texas)

= THE COMPLIANCE SOURCE, [NG,— : Prgolof2
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Propeity shall sncompass the Manufactorad Housing Unit deseribed above that is os that will become

affixed to the land legally deseribed herein

. Additional Covenants of Boryower(s):

{a) Borrower(s) covenant and agree that Borrovwrer(s) will compiy with all State and local laws and
regulations regarding the affixation of the Manufactured Housing Unit to the land deseribed
herein including, but not limited o, susTendering the Certjfieste of Title (if required) ‘and
obtaining the requisite governmental appreval and accomnpanying documentation necessary {o
classify the Manufactured Housing Unit as real propertyunder State and local Taw, :

(3] That the Manufactured Housing Unit described above shall be,

at all times, and for al] purposes,

permanently affixed to and part of the land legally described herein and shall not be removed

frorn said land,

{c} Barrower(s) covenant that effixing the Manufactured Housing Unit to the Tand logally deseribed

herein does not violate an
hoes.

y zoning laws or other local requirements applicable to manufactured

{d) In the event state or focal law does not provide for a surrender of title, Borrower grants Lender 5

seourity interest in the Manufactured Housirig Unit and shail execute

mayTequest to evidence Lender's security interest therein,

BY S[GNIN_G; THIS, Borrower(s) agres $o all of the above,

M (Seal)

such documents as Lender

%/va (Seal)

SANDRA G PACHECD “Borrover JORN PACHECD

(Seal)

~Borrower

(Seal)

-Borrower

Ioan No: 7021598

~Borrower

Manufactured Houstng Unlt'RUder to the Muortgage/Deed of Trust/Security Tnstrument
(Mznuractured Housing Unlt to Become Afllxed) (Texas)

—TAHYE COMPLIANCE SOURCE, INC.— Poagelof? -
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bean Ho: 7021558 PACHECO

EXHIBIT "A® - LEGAL DESCRIPTION - PAGE 1 of 1 '
LOT 38, BLOCK 1 EAGIEPOINT, ACCORDING TO THE MAP OR PLAT THERROF, .RECORDED
IN VOLME 7, PAGE 377, FLAT HECORDS;, HAYS COUNTY, TEXAS AND IN VOLUME 5,
PAGE 3593, PLAT RECORDS, GUADALUPE COUNTY, TRXAS. (BUBRTECT FROPERTY BOTH
IN EUYS AND GUADALUPE COUNTY, TEXAS.) '
INCLUDES MANUFACTORED HOUSING UNIT(S) DESCRIEED AS POLLOWS:

MAKE; HOMES BY QAKWOOD

MODEL: 1767

WIDTH: 28 -

LENGTH: 52 -

SERIAL #: HOTX09910193 A & B

YEAR: 2000 ‘

SATD UNIT(S) ATTACHED TO THE LAND IN & PERMANEND MANMER S0 AS TO BE
RENDERED AN IMMOVAELE FIXTURE AND AN INTEGRAL, PART OF THE SUBJECT PRCPERTY.

Filed for Record ind

lioys Counby

Ont Mar 2912007 ab 12:09F -
Docoment Hueberd 70008907

fmolnt: 4,00
Recelnt Hunber - $6779%

yr
Chrlsting Sanchezr Deputy

Linda Fritscher Gounty Clerk
Hays County

|, LINDA . FRITSCHE, GOUNTY CLERK,
HAYS COUNTY, TEXAS o ereby carly m?lﬁrsu
& f1Le and oorreel cooy a3 same oregglrd

iRy cffce. Winess my hand and seal of ofig
. ' (2]
W 21 Loo8




' Record and Retumn to:

Washington Mutual Bank
3168-8170-Baymeadows Way West
Jacksonville, FL 32256
Attn: Lien Release/ JAXF1020
Loan No: 5965270241

ATFIDAVIT OF MISSING ASSIGNMENT OF MORTGAGE/DEED OF TRUST )
Based upen a search of the property records, the Assignment of Mortgage/Deed of Trust from H.S.R.
Construction: Inc. to Washington Mutual Bank, FA (ASSIGNEE) was not recorded and is unobtainable.
The below-desctihed Note and Mortgage/Deed of Trust is currently serviced by

) WASHINGTON MUTUAL BANK,

Said Mortgage/Dead of Trust dated April 18, 1997, recorded in the County of Guadalupe, State of Texas,
is more particularly described as follows: '

ORIGINAL GRANTOR: Douglas K. Berger and Brenda K. Berger, Husband and Wife

ORIGINAL TRUSTEE: Allan B. Polunsky
ORIGINAL BENEFICIARY: Old Kent Mortgage Company
ORIGINAL AMOUNT: $287,700.00

" RECORDED: April 23, 1997

INSTRUMENT NO: 5029
BOOK/LIBER: 1265 PAGE: 982

" PROPERTY ADDRESS: 132 Paseo Del Rio Seguin, TX 78155
PARCEL ID NO: 30869
DATE: August 17, 2006

WASHINGTON MUTUAL BANK

/T Y. Austin, Lien Release Assistant Secretary

STATE OF FLORIDA
COUNTY OF DUVAL

On August 17, 2006 befote me, the undersigned, personally appeared G. Y. Austin, Lien Release
Assistant Seoretary, OF WASHINGTON MUTUAL BANK, Personally known to me or proved to me on
the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within
instrument and acknowledged to te that he/she/they executed the same in his/her/their capacity(ies), and
that his/her/their signature(s) on the instrument, the individual(s}, ot the person upon behalf of which the
individual(s), or the person upon behalf of which the individual(s) acted, executed the instrument, and

that such individual made such appearance before the undersigned in the state of Flonda, County of
Duval,

%HZE: official seal in said County and State this August 17, 2006.
Mﬂ )

e ”‘b% Pamela ingram -
$ Bi 5 v Commiasion # DD3658717
‘%,e Expires Octobar 24, 2008
o AT Eoedad Trey Pitn Inbursnca,Ine, 0590194

This Ingtrument was prepared by LaToya Sykes, Washington Mutual Bahk, 8168-8170 Baymeadows Way West,
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