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CAMERON COUNTY (DISTRICT) ATTORNEY

Armando R. Villalobos
County and Disirict Attorney

”«E EML 4S 8&71-09__

October 21, 2008

Hon. Greg Abbott =~ - | ' .%\
Attorney General of Texas - 0 ' s :
P.O. Box 12548 ' . o ' ‘
Austin, Texas 78711-2548 ' :

Re: Code of Criminal Procedure Article 2.08

VDcar Mr. Abbott:

Pursuant to' Sectidn 402.043 of the Texas Govemment Code, Armando 7.
7 Villalobos, Cameron County (Dismct) Attorney, on beha.‘lf of Bernard W. Ammerman
Wlllacy County (Dtstnct) Attorney Elect, is requcstmg a formal written opinion of the

Attorney General regarding the followmg issues.

Can an assistant county and district attorney legally and ethically practice

a$ a criminal defense attorney in state courts in a neighboﬁng county?

" Can an assistant county and district attorney legally and ethically practice

as a criminal defense attorney in federal courts?

1t is respectfully suggested that these questions be answered in the affirmative.

Willacy County is a rural county that does not have the resources to offer campetﬁve
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salaries to attract attorneys who would not have the option to practice as gtiminal defense
attorneys in federal courts and in couﬁ.ties other than Willacy County. .In. 2000, according
. to the United States Census Bureau, there were 2(!,982 people residing in Willacy |
County. The median income for a household in the county was $22,114. About 33% of
the population was below the poverty line making the county one of the poorest coutities
in the United States. |
_The current Willacy County (District) Attorney does not employ an assistant
county (d%.strict) attorney. But at times when the office has employed assistants, the
| County (District) Attomey has al.lowed his assiétants to practi.cé"crinﬁnal dcfensé, m the
neighboring counties like C_!amerdﬁ and Hidalgo. |
" Therefore, VI réspcctﬁlily request thaf the Attormey cheral provide a written
opinian doncerﬁing if assistant county and district attomeys can iégélly and ethically
practice as a cnmmal defense attomey in state courfsina nelghbonng county and in
federal courts. The brief reqmred by Section 402. 043 of the Texas Government Code is

.enclosed. Thank you for your assistance in this matter.

Respectfully submitted,
Annando Vﬂlalobos

Camcron County Ass1stant County (sttnct)
Attorney

Willacy Couaty (District) Attomey Elect
State Bar No. 24038741 -

Telephone: (956) 544-0849

Facsimile: (956) 550-7204
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BRIEF IN SUPPORT OF A REQUEST FOR AN ATTORNEY GENERAL’S OPINION
REGARDING ASSISTANT COUNTY (DISTRICT) ATTORNEY CAN LEGALLY
AND ETHICALLY PRACTICE AS A CRIMINAL DEFENSE ATTORNEY IN STATE
COURTS IN A NEIGHBORING COUNTY AND IN FEDERAL COURTS

A .A. Issue Presented

Can an assistant coﬁnty and district attorney legally and etﬁically practice as a
criminal defense attorney in state courts in a neighboring county?

Can an assistant county and district atto.rney legall.y and etilically practice as a
criminal defense attorney in federal courts?

It is respectfully suggested that these questions be answered in the affirmative.
The disqualification would effectively exclude the most qualified Qandidates for

employment as an assistant county and district attorney in Willacy County.

- B. Applicable Law
- Code of Criminal Procedure Article 2.08 states that “[d]isttict and county
attorneys shall not be of counsel adversely to the State in any case, in any court ... Tex.

Code Crim. Proc. Ann. Att. 2.08 (Vernon 1977).

C. Analysis
Article 2.08 prohibits a county and district attorneys from appearing “of counsel

adversely to the State in any case, in any court.” Tex. Code Crim. Proc. Ann. Art. 2.08 .



(Vernon 1977). No repbrted court decision has determined whether Art. 2.08 would also
apply to an éssistant county and district attorney practicing as a criminal defense attorney
in state courts in a neighboring county. Mofeover,‘ no reported court decision has-

~ determined whether Art. 2.08 would also apply to an assistant county and district attorney
practicing in federal courts. Although the Legislature could have written articie 2.08 to
also apply to an assistant couﬁty and distﬁct attorney, it aid not do so.

By its plain terms, Article 2.08 expressly disqualifies county and district attorneys
from acting as counsel adversely to the state in any county, i.e. representing criminal
defendants. Under the Texas Constitutibn, a county attorhey must either be elected or
appointed to serve until ‘the pext general election. Tex. Const. Art. V, § 21.- Willacy
County is Iocated in the 197th Judicial Distrlét, and is not served by a district-attomey.
Tex. Gov't Code Ann. § 24.376(a) (Vernon 2004). Thus, the Willacy County Attorn‘ey
represents the state in &istriét and inferior courts. Tex. Const. Art. V, § 21.

Article 2;08 has been interpreted to exclude district and county attorneys who are
-not eiected. See Téx. Att’y Gen. Op. No. GA-0241 (2004). The rationale is based on the
premise that qualified att'omeys with an ongoing defense practice would not accept a pro
fem appdintment for even a single case if such an appointment would. preclude théir
.engaging in criminal defense in-any court in the state. Such exclusion has the legiSIative
intent of ﬂopening up the pool of potential qﬁaliﬁed candidates to perform all the duties of
that o.fﬁce. However, a similar equusion in Art. 2.08, to assistant county and district
a;ttomeys, as is given to appointed county and district attorneys, would result in the same
legislative intent: to widen the field for Qualiﬁed attorneys to seek and accept comparably -

low-péying assistant county and district attorney positions in financially-strapped



counties if they are allowed to practice in criminal defense capacities in neighboring

counties and in federal court.

D. Conclusion
F;)r all thé foregoing reasoné, we ask respectfully that the Attorney General
. conclude that an assistant county and disfrict attorhey can legally and ethically practice as
a criminal defense attorney in state courts in a neighboﬁng county and in federal courts.
Such an opinion would be in Iiné with a feasible result of the legislative intent of Art. |

2.08.



