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, ' February 11, 2009
Hon. Greg Abbott ' :

Office of the Attorney General- _ ' :

ATTN: Nancy Fuller (6“\ - ‘3 P\
Chair, Opinion Committee Q\Q- Q’\ | \J

P. O. 12548, o _ ' : '
Austin, Texas 78711-2548 ' : E

Re:  Tax Code §.312.204 —Calculation of Period of Maximum Time allowable for Tax -
Abatement .

—

Dear General Abbott: oy

On behalf of the Sabine Neches Nawgatlon Dlstnct we have been asked to request your
opuuon concerning the proper mterpretatxon of Texas Tax Code § 312.204(a), Bpecifically at
issue is the proper calculation of the maximum term of abatement allowable in a proposed
- agreement authorized by this section. More particularly, may the 10-year maximum allowable
term of abatement begin at the date of “substantial completion of the prolect” or must the 10-year
term begin as of the daté of execution of the agreement providing for the abatement? :

BRIEF OF APPLICABLE AUTHORITY

The Sabine Neches Nawgatlon District was created by the 77"‘ Legislature, HB 3653 as
renamed by HB 3634 created to accomplish the purposes of Section 59, Article XVI, Texas
Constitution and is a taxing unit within the meaning of Texas Tax Code § 312.002. The directors
of the district have been approached by entities interested in making qualifyitig investments in
the district and are seeking tax abatement proposals. There is a disagreement as to the maximum
 length of abatement that may be granted depending on whether the effective date of the”

abatement is coincident with the date of the agreement or may run fron the date of substantial
completion of the proposed improvements. : L

Prior to the 79 Legislature Seetion 3 12 .204(a) contained the folldwing»langhage"

“The agreement may take effect on Ianuary 1 of the next tax year after the date the
improvements or repau‘s are substantially completed ?



This language was removed by the 79™ Legislature, SB 1652, Section 16 with the notation that

“Section 312.204 . . . is reenacted to read as follows:” The “reenactment™ omitted the sentence

. quoted above. The omission was done despite the bill analysis from the Senate and House
Research Centers suggesting that Section 16 of SB 1652 (remactmg section 312.204(a)) “makes

no changes to emstmg text.”

We do not believe that the precise question has been addressed either by the Attorney

~ General or the courts. The Attorney General in JC-0133 did conclude that an agreement made
pursuant to Chapter 312 of the Tax Code may not exceed ten years but did not directly address
when the 10 year period was to begin. We see nothing inconsistent with JC-0133 and the notion
that (as the statute then provided) that the abatement period is limited to 10 years regardless of
when the contract may have been signed.

Asa compl:catmg factor the legislature elected to use the length of “agreement” verbiage
- in Section 312:208 saying: “The original agreement may not be niodified to extend beyond 10
years from the date of the original agreement.” See also, Calhoun, 1.8.D. v. Meno, 102 S.W .2d
748 (Tex.App. —Austin, 1995)

The rational for limiting the length of discretion afforded local decision makers in
granting abatements is that at some point the property ought to be on the tax rolls and that point
is 10 years. The improvements can’t be on the tax rolls prior to substantial completion
regardiess of the date an abatement agreement was reached though abatement for real property
and existing improvements can be unmedlate and dependent on improvements agreed tobe
made

We seck your opinion that the law limits the time period available for a;batemenf under
Chapter 312 to a maximum of 10 years from the date of the contract.

" Encl.
Attachments
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‘ TEXAS STATE BANK. BUILDING
Hubert Oxford, Il 3535 CALDER AVENUE
POST OFFICE DRAWER 150
. BEAUMONT, TEXAS 77704 ‘
' Attorney and Counselor TELEPHONE:(409) 833-9182 Houston Line;

Board Certified DIRECT LINE: (409) 9514718 o (713)229-9203
Personal Injury Trial Law TELEFACSIMILE: (409} 833-8819 )

Civil Trial Law hubertoxford@henoxford com

Texas Board of Legal Specialization

Board Certified Trial- Advocate

National Board of Trial Advocacy

November 22, 2008

‘Mr. Thomas Rugg

Jefferson County District Attorneys' Office
Civil Division ' '
P. O. Box 2553

Beaumont, TX 77704-2553

Re:  Sabine Neches Navigation District — Request for Attofney General
Opinion regarding Length of Abatement; Tax Code 312.04

De:a\r Tom:

As General Counsel of the Sabine Neches Navigation District, I have been asked by

. Board of Commissioners of the Sabine Neches Navigation District to request your assistance in
obtaining an Attorney General’s opinion in regard to the length (term) of an ad valorem tax

. abatement allowed under Chapter 312 of the Taxation Code. . -

THE DISTRICT

The Sabine Neches Navigation District is an Article XVI, Section 59 Navigation District
created pursuant to HB3653 of the 77R Legislature (Attachment 1), as amended by House Bill
13634 of the 80R Legislature (Attachment 2). Under its prior name, Jefferson County Waterway
and Navigation District, the District had previously requested and obtained an Attorney General
Opinion) through your office. RequestRQ0243-GA (Attachment 3) and Opinion GA0284
(Attachment 4 - ‘
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THE ABATEMENT

Jetferson County has been blessed by an influx of massive refinery heavy construction -
projects. The Navigation District generally feels that tax abatements have been an asset in
obtaining this economic development. The issue has arisen however, about the length of time for
which an abatement can be given. Two industries have requested Tax Code §312.206
abatements, each for a period of ten (10) years after “substantial completion of the project”. Our
research indicates that the agreement can not be longer than ten (10) years and in our opinion
that to get the full benefit of the ten (10) years, the abatement should include the amount of time
used during construction. Several members of our Board feel that ten yéals after substantial
completion of the construction, some three years in the future, is too long.

Our research indicates a prior Attorney General’s opinion, a court case and the statute

- itself that would seem to limit the tax abatement itself to a maximumi term of ten years after the
_passage of the agreement, 1.e. that it could not be for the ten years after substantial completion of

Attorney General John Cornyn’s Opihion 0133 would indicate that the maximum

lduration of abatement agreements would be ten years and “insure that the abated property

becomes a part of the local property tax base”. (Attachment 5)

Next, the case of Calhoun County ISD vs. Meno, 902 SW 748, 749 indicates that the
abatement agreement cannot extend beyond ten years from the date of the original agreement.
(Attachment 6) - S .

. Third, the abatement statute indicates in § 312.204 that the agreement “shall not be for a
period to exceed ten years” and this is confirmed by Section 312.206, and 312.208, that talks

“about the modification of the term of the agreement and points out the original agreement may

not be modified to extend beyond ten years from the date of the original agreement. (Attachment
7D o :

Finally, Section 312.204 at one time was amended to include this “the agreement may
take effect on January 1 or the next tax year after the date the improvements or Tepairs are
substantially completed” by HB3 001, “Effective Date For Tax Abatement”, 2001 Vernon’s
Texas Session Law Ch. 560, 79% Texas Legislature.(Attachment 8) ' -

However, this particular sentence has been deleted in the current version of this section
that is now effective, from our research since 2005., Vernon’s Texas Session Law 2005, Chapter
412, a copy of which is attached that deletes the “substantial completion”
sentence.(Attachment9). Compare §312.204 in attachments 7,8,9. The District’s abatement
authority comes from §312.206 through §312.204. :
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In our most recent abatement request, the Board was not in favor of extending the
agreements longer than ten years includi 1g construction, but we have passed an earlier abatement
this past year which included the terms “beginning on the January 1¥ valuation date immediately
following the substantial completion of the PROJECT” [Attachment 10]. :

_ The question we ask the opinion of the Attorney General’s is “Can a qualifying entity
- grant an abatement that will last over 10 years in the future to begin after substantial completion
of the project? Oris the wording contained in Attorney General Cornyn’s #0133, Calhoun
County ISD vs. Meno, the statute change and the statute itself, that an abatement cannot extend
beyond ten years from the date of the original agreement correct? '

Thanking you for your attention to this matter.

" With best regards, I remain,

Very truly yours, f

NAMIGATION DISTRICT

I-%uber‘{ Oxford, IIT
General Counsel for
* Sabine Neches Navigation District

HO/Mbijb
- CC: ‘ . ' _
-Mr. Paul Beard _ - Beaumont Tx 77713
- Sabine Universal Products, Inc. : '
P O Box 295 . " Mr. Joe Johnson

Port Arthur TX 77641 B 3727 Lewis Drive
' ‘ ‘ : _ Port Arthur Texas 77642
M. Randall Reese - '

General Manager : Mr. Richard G. Lewis
Sabine Neches Navigation District : Boneau & Lewis

P. O.Box 778 3800 Park Lane

Nederland Texas 77627 - Port Arthur TX 77642-5507
Mr. Kenneth Duhon " Mr. C.L. 'Sonny' Sherman
8174 Boyt Road . , 2970 Washington Boulevard
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/1K) HB 3653 Enrolled version - Bill Text C , , Page 1 of 3

AN ACT
relating to the creation, administration, bowers, duties,
operation, and financing of the Jefferson County Waterway and
Navigation District and the merger of the Jefferson County
Navigation District with that district.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. CREATION. {a) A navigation district, to be
known as the Jefferson County Waterway, and Navigation District, is
Created in Jefferson County, subject to approval at a confirmation
election under Section 10 of this Act. The district is a-
governmental agency and a body politic and corporate.

(b) The district is created under and is essential to
acconplish the burposes of Section 59, Article XVI, Texas
Constitution. '

SECTION 2. DEFINITIONS. In this Act:

(1) “Commissioners court" means the Jefferson County
Commissioners Court.
{2) "bistrict" means the Jefferson County Waterway and

Navigation District. ‘
SECTION 3. BOUNDARIES. The boundaries of the district are

Coextensive with the boundaries of Jefferson County, Texas.
SECTION 4. FINDING OF BENEFIT. BAll of the land and other

property included within the boundaries. of the distriet will be

the district under powers conferred by Section 59, Article XVI,
Texas Constitution. The district is created to serve a public use

and benefit. o : _
SECTION 5. GENERAL POWERS. The district has all of the

‘rights, powers, privileges, authority, functions, and duties

provided by the general law of this state, including Chapters 49,
60, and 62, Water Code, applicable to navigation districts created
under Section 59, Article XVI, Texas Constitution. This Act
brevails over any provision of general law that is in conflict or
inconsistent with this Act, ‘
SECTION 6. ADPITIONAL POWERS. (2} The district may

. Operate, develop, and improve ship channels and waterways within

its boundaries and outside but adjacent to its boundaries and
extending into the Gulf of Mexico Or may act as local sponsor for
such projects developed by the federal government.
(b} The district may: ‘
i {1} acquire land or interests: in land within or
outside its boundaries by purchase, lease, or otherwise;
' {2} convey land or interests in land by lease,
installment sale, or otherwise; and , -

"(3) purchase, construct,; enlarge, extend, repair,
maintain, operate, develop, sell by instaliment sale or otherwise,
and lease as lessor or as. lessee any other facility or aid _
incidental to or useful in the operation or development .of ports
adjacent to the ship channels and waterways that the district
develops or federal developments for which the district acts as
local sponsor, or in aid of navigation and navigation-related.
commerce in those ship channels, for those ports, and in those .
waterways, including navigation locks and saltwater barriers.

SECTION 7. RELATIONSHIP OF DISTRICT TO EXISTING DISTRICTS IN

AREA. The district is created in addition to-all other existing

conservation and reclamation districts in Jefferson County. The
district's powers are concurrent with, but do not supersede, the
bowers exercised by the existing Port of Beaumont Navigation

'District of Jefferson County, Texas, the existing Port of Port

Arthur Navigation District of Jefferson County, Texas, and the

htip://www.capitol.state.bc.us/ﬂodocs/7‘7R./billtext!h&nl/HB03653F.hhn' _ - 11/12/2008 R
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existing Sabine Pass Port Authority ovetr territory those districts
have in common with the district. The district and each of the
other navigation districts may contract with each other or with
other entities as necéssary to provide for division of jurisdiction
or for responsibility for the joint development, operation, or
maintenance and funding of new or existing projects. Each district
may levy its maintenance taxes to the extent required to satisfy
its obligations under such a contract. ' '
SECTION 8. NAVIGATION AND CANAT, COMMISSION. {a} The
district is governed by five navigation and canal commissioners

- appointed by the commissioners court.

(b} Chapter 62, Water Code, governs the qualifications,
appointment, terms, and removal of commissioners.

(c} Three commissioners constitute a quorum. The concurrence
of three commissioners is required to conduct the business of the

district. . :
SECTION 9. APPOINTMENT OF COMMISSIONERS. As soon as

‘Practicable after the confirmation of the district at an election

held as provided by Section 10 of this Act, the commissioners court
shall appoint five initial navigation and canal commissioners to
terms that comply with Chapter 62, Water Code. ’

SECTION 10. CONFIRMATION ELECTION. (&} At any time after
the effective date of this Act, the commissiocners court may call an
election to confirm establishment of the district, to approve the °
merger of the Jefferson County MNavigation District with the
district, and to approve the levy -and collection, by .the
commissioners court on behalf of the district, of a maintenance and
operations tax at a rate not to exceed 10 cents for each $100
valuation of taxable property in the district.

" (b) The ballot must provide for voting for or against the
proposition: “The creation of the Jefferson County Waterway and
Navigation District, .the merger of the existing Jefferson County
Navigation District with the new district, and the levy and
collection, by the commissioners court on behalf of the new
district, of a maintenance and operations tax at a rate not to
exceed 10 cents for each $100 valuation of taxable property in the
new district," :

{ec} If a majority of qualified voters in the district voting
in the election vote in favor of the proposition, the creation of

-‘the district is confirmed, the Jefferson County Navigation ‘District

is merged with the distriet on the date determined as provided by
Section 11 of this Act, and the commissioners court is authorized,
on the date determined as provided by Section 11 of this Act, to
levy and collect a maintenance and operations tax on behalf of the
district not to exceed the specified rate. :
(d}) If a majority of the qualified voters in the district-
voting in the election vote against the proposition, the
proposition fails. If the proposition fails, the commissioners

. Court may resubmit the proposition at an election held as provided

by this section. : .

(e) Section 41.001(a), Election Code, does not apply to.a
confirmation election held as provided by this section. i

(£f) Except as provided by this section, a confirmation
election must be conducted as provided by Sections 62.031-62.035,
Water Code, and the Election Code. '

SECTION 11. MERGER. {a} The commissioners court by order
shall set the effective date of the merger so as to avoid
disruption in the levy and collection of maintenance and operations
taxes. '

(b) On the effective date of the merger:

hitp:/fwww.capitol state.tx.us/tlodocs/ TR billtexthtm/HBO3653F htm 11/12/2008
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(1) the Jefferson County Navigation District is merged

into the district;
{(2) all powers, duties, rights, and obligations of the

'JeffErSOn County Navigation District, including all powers and

rights granted the Jefferson County Navigation District under
general or special law, are the bowers, duties, rights, and
obligations of the district;

’ {3} all assets, personnel, equipment, data, documents,
facilities, and other items of the Jefferson County Navigation
District are transferred to the district; and

(4) the commissioners court may levy and collect a
maintenance and cperations tax on behalf of the district.

{c} After the date of merger, the commissioners court shall
levy and collect, in addition to any other maintenance and
operations ‘tax that may be levied on behalf of the district, a
maintenance and operations tax sufficient to provide for timely
payment or satisfaction of all obligations of the Jefferson County -
Navigation District assumed by the district, the total maintenance
and operations tax not to exceed the rate specified in Section

10(a) of this Act. _
SECTION 12. FINDINGS RELATED TO PROCEDURAL REQUIREMENTS.

{a) The proper and legal notice of the intention to introduce this

" Act, setting forth the general substance of this Act, has been

published as provided by law, and the notice and a copy of this Act
have been furnished to all persons, agencies, officials, or
entities to which they are required to be furnished by the
constitution and other laws of this state, including the governor,
who has submitted the notice and Act to the Texas Natural Resource
Conservation Commission. : o : P

(b) The Texas Natural ReSDurce—Conservation‘Commission has
filed its recommendations relating to this Act with the governor,
the lieutenant governor, and the speaker of the house of

representatives within the required time. :
{c) All requirements of the constitution and laws of this

state and the rules .and procedures of the legislature with respect
to the notice, introduction, and passage of this Act are fulfilled
and-accomplished. '

SECTION 13. EFFECTIVE DATE. This Act takes effect
immediately if it receives a vote of two-thirds of all the members

" elected to each house, as provided by Section 39, Article IIT,

Texas Constitution. IFf this Act does not receive the. vote

. necessary for immediate effect; this Act takes effect Sebtember 1,

2001.

President of the Senate Speaker of the House
"I certify that H.B. No. 3653 was passed by the House on May
5, 2001, by the following wvote: Yeas 140, Nays 0, 2 Present, not-

voting.

.Chief Clerk of the House
I certify that H.B. No. 3653 was Ppassed by the Senate on May
22,-2001, by the following vote: Yeas 30, Nays 0, 1 present, not
voting. ' '

Secretary of the Senate
APPROVED: ' ‘

Date

" Governor

.http:l/www.capitol.state.tx.us/ﬂodocéﬂ?R/biﬂtekt/htnﬂ/HB_OS653F.htm 11/12/2008



H.B. No. 3634

AN ACT
relating to the name and powers of the Jeffexrson County Waterway and
Navigation District.

BE IT ENACTED BY THE LEGISLATURE OF THE S‘I‘ATE OF TEXAS:
SECTION 1. Chapter 1472, Acts of the 77th Legislature,

Regular Sess.lon, 2001 15 amended by adding Section 12 to read R‘as'

follows-
Sec. 1A. NAME OF DISTRICT. (a) The name of the Jefferson

County Waterway and Navigation District  ‘is changed to  the

"Sabz.ne-Neches Navigation District of Jefferson County, Texas."

(b) A reference in law to the Jefferson County Watexrwav and

Navigation District means the Sab:.ne-Neches Navigation District of

defferson County, Texas.
SECTION 2. Section 2, Chapter 1472, Acts of the 77th

Legislature, Regular Session, 2001, is amended to read as follows:
‘sec. 2. DEFINITIONS. In this Act:

(1} “Commissgion" means the navigation and . canal .

commission of the district.

(2) "Commissioners court"” means the Jefferson County

Commissioners Court.
{3) 142)] “Distyict" means the . Sabine-Neches
Navigation District of Jefferson County, Texas [Waterway—and

Naﬂgat—len-pi.smgg].

SECTION 3. Chapter 1472, Acts of the 77th Legislature,
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H.B. No. 3634
Regular Session, 2001, is amended by adding Section 6A to read as

follows;
Sec. 6A.  SECURITY AND LAW ENFORCEMENT. (a) The comnission

may adopt, amend, Yepeal, and enforce an ordinance, rule, or police

 Xegulation necessary to-

(1) protect, secure, and defend the ship channels and

[

. _waterways in the 1urlsd.t,ct10n of the district and facilities served

by those ship channels and waterways;

(2) promote the health,' safety, and general welfare of

any person using the ship channels and waterways in the

Jurisdiction of the district; and

(3) comp'ly with a .federal law or regulatlon or

implement & directive or standard of’ the :Eederal government

: J_ncludlnq the United States Department of Homeland Security and the

United States Coast Guard, relating to securing ship channels and

waterways and facilities served by ship channels and waterways _and

Preventing terrorlst attacks - on  ship channels, waterways,

assoo:.ated maritime fac:Ll:LtJ.es and other fac:LlJ.t:Les served by Shlp

channels and waterways. -

{b) In the enforcement of a district ordinance, rule, or

m:uliee re_gulatiom a sheri-ff, constaj:le, or other duly constituted

peace officer of this state oY a peace officer employed or appo::.nted

by the comm1ss.10n may make arrests, serve criminal warrants,

subpoenas, or writs,. and pexform any other service or duty that may

be performed by any sheriff, constable, or other duly constituted

Deace officer of this state in enforcing other laws of this state.

{c) In adopting an ordinance, rule, or police Yegqulation
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under Subsection {a) of this section, the commission shall complv

Wlth the procedures provided by Sections 60.074 and 60. 075, Watex

Code.

(d) The district may enter into an interlocal agreement with

this state or a county, municipéiity, or other political

subdivision of this state to'jointly provide, and share the costs

of, securlty for the ship ,Chanhels and watexways in - the

jurisdiction of the district.

(e) To protect the public interest, the district may

contract with a qualified party, including the federal government

or Jefferson County, for the provision of law enforcement services

in all or part of the jurisdiction of the district for a fee. The-

district may establish.fees, charges, and tolls to offset the cost

of law enforcement services provided under a conktract.

(f) To cover the costs incurred by.the_district in providing

security for the shiﬁ channels and watérways in the,jurisdigtion—of

the district, the district may:

(1}  except as provided. by Subsection {q) of this

section, impose fees, ¢harges, and tolls for the use of those

channels and waterways; or

{2) use other revenues oi funds of the district.

{g)__The district may not impose a fee, charge, or toll under

Subsection (f)(1) of this section on an oceangoing vessel docking

at a public dock of either of the follow1ng navigation districts

unless approved hy the board of port commissioners of the

navigation district at which the vessel docks:

(1) the Port of BReaumont Navigation District of
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Jefferson County, Texas; or

{(2) the Port of.Port Arthur Navigation District of

Jefferson County, Texas.

- SECTION 4. This Act takes effect immediately if it receives
a vote of two-thirds of all the members elected to each house, aé
provided by Section 39, Article III, Texas Constitution. If this.

Act does not receive the vote necessary for immediate effect, this

-Act takes effect Septembei’ 1, 2007.



H.B. No. 3634

President of the Senate ‘Speaker of the House

I certify that H.B. No. 3634 was pPassed by the House on April
27, 2007, by the following vote: Yeas 133, Nays 0, 2 present, not

voting.

Chief Clerk of the House

I certify that H.B. No. 3634 was passed by the Senate on May
18, 2007, by the following vote: Yeas 29, Nays 0. -

Secretary of the S-enate .

APPROVED:

Date

Governoy



EDSHETTLE . | . CRIMINAL msmcr ATTORNEY " First Assistant
First Assistant JEFFERSON COUNTY - Civil Division
Criminat Division - P.O.BOX 2551 . ' , :
BEAUMONT, TEXAS 77704
(409) 835-8550
FAX (409) 835-8573 : -
RECEIVED
' o JUN 2 8 2004
June 23, 2004 - OPIHION COMMITTES

Texas Attorney General Greg Abbott
Office of the Attorney General 0}‘\
P.0. Box 12548 ‘

Austin, Texas 78711-2548
| | - » FILE # ML - 43782_0_‘1’

Re: Request for an Opinion ‘ o 1D.# 4]5’79.1,

Dear General Abbotf*
The Board of the Jefferson COunty Wat:erway and Nav::.gation Dlstrlct is
interested 1n obtaining health and ret:.rement benefits for its District

Commissioners. We have been asked to seek an Opinion on :Lssues impactlng

. such participation:

1 Would such benefits first have to be approved by the
Jefferson County Commissioners Court?

2. Are the District Commissioners officers and/or embloyee-s

of the District? :

3. May the appropriate authority also approve payment for a -
. portion of dependent coverage if the District Commissioners
are el:r.glble for healith bene f.‘l.tS? ,

.

First, would such benefits have to be approved by the Jefferson
County Comm:.ss:l.oners Court because of both the statute creating the

D:t.strlct and Section 62. 070 of the Water Code?




In 2001 H.B. No.3653 authorized the creation of the Jefferson County

Wa#erway and Navigation Pistrict and the merger of the Jefferson County
Navigation District with that district. A confirmation election was held
November 6, 2001 and the creation of the District was approved by the‘
voters. On'January 7, 2002 the Jefferson County Commissioners Court
‘approved the.me;ger of the Jefferson County Navigation District into the
' newly created Jefferson County Waterway and.Navigation District effective

January 15, 2002 at 12:01 a.m. Section S(a} of H.B. No. 3653 reads as

fcllows.
The district is governed by five navigation and canal

comm1351oners appolnted by the commissioners court.
The Jéfferson County'Commissiqners Court appointed Commissioners,
whosg-coﬁpensation is determined by the Jefferson County Commissioners
Court pursuant to Section 62.07U.of the Water Code: '

Each commissioner shall recelve for his services the
compensation determined by the commissioners court of the county

of Jurlsdictlon.

Are health,and retirement beﬁeflts included under the term
compensatlon” whlch must be determined by the Jefferson Gounty
VComm18510ners Court? Or may the Jefferson County Waterway and Nav1gat10n
'Dlstrict Commissioners act on their own to obtain beneflts?
IT. |
Are the Jefferson County Waterway and’ Navigation District
Commissioners “district officers and/or employees under the law?
The Jefferson County'Waterway and.NaviQation *is created under and is
essential to accomplish the purposes of Section 59, Axticlé XVI, Texas

Constitution.” (H.B. 3653 Section 1.(b)}. Title 4 of the Water Code




concerns éeﬂeral Law District., Section 49.001{1) specifies in part that:

“District” means any district or authority created by authority
of either Sections 52(b) {1} and (2}, Article III, or Section 58,
~Article XVI, Texas Constitution, regardless of how created.

Section 49.069 provides for employee benefits for General Law

'Districts:
(a) The board may provide for and administer retirement, _
disability, and death compensation funds for the employees of
the districts.

(b} The board may establish a public retirement system in
accordance with the provisions of Chapter 810, Government Code. .
The board may also provide for a deferred compensation plan
described by Section 457 of the Internal Revenue Code of 1986

(26 V.5.C. Section 457}. '

{(c} The board may include hospitalization and medical benefits

to its employees as part of the compensation paid to the ‘
- officers and employees and adopt any plan, rule, or requlation
.in connection with it and amend or change the plan, rule, or
- regulation as it may determine. :

o If the term “distriét-officers” mere;y included the Boafd president
'aﬁd secretary; then all distfict commissioners would not be included. If
the term “officer” means the manéger, then none of the district
..commiésibners would appear to ﬁe eligible..If the district commissionerg
' ére employees, then they apparently are included under this staﬁute.

Further, under Sec. 66.014 of the Water Code Ehe commission of a

General Law District has the following authority:

(a) The commission may include hospitalization and medical
benefits for officers and employeces as part of the compensation

paid to the officers and employees.

(b} The commission may provide for the benefits in Subsection
 {(a) of this section by plan, rule, or regulation, and may change
any plan, rule or regulation from time to time.

Section 172.002 of the Local Government Code estéblishes that one of




the reasons fer-setting up political subdivision uniform group benefits is

to:
' ' (6) recognize the service to political subdivisions by elected

officials and employees of affiliated service contractors by
extending to them the same accident and heath benefits coverages

as are provided for political subdivision employees
The iesue of whether or noﬁrthe district commissioners are “officers”
is also important when eonsidering Seetion 819.001 of the Government
Code, which-deels with.the establishment of a public retirement system. It
defines a “public entity” in part as a_ﬁater-district “orrothei special
purpose district or authority that is created pursuant to state law and
that is not an agency of the state.” Section 810.001(b} reads in part:
The governing body of a political entity may establish and .
maintain a public retirement system for its appointive officers

- and employees and determine the benefits, funding source and
amount and administration of the system. '

IIT. o ,‘ .
«

The third issue is whether the approprlate authorlty, either- the
Jefferson County Comm1331oners Court or the Jefferson County Waterway and
_Havigatlon District, may alsc approve payment fOr a portion of dependent

- coverage for the district commissionere.»Seetion 172.004(c) of the Local \

Government reads:

A polltlcal subdivision also may 1nc1ude under the coverage
dependents of the officers, employees, and retirees.

Once again, the issue of whether or not a district commissioner is an
officer‘or employee would seem to be the determining factor as to whether

the dependents of district commissioners are eligible for inclusion in a

benefits plan. .




Respectfully submitted,

TOM MANESS
Criminal District Attorney
Jefferson County, Texas

TOM RUGG 7
First Assistant Civil Division
Jefferson County Criminal District

- Attorney’s 0Office

. l "
 by: EMILY REINE{ ~_J
- Assistant Crimizjal District
' _Attorney -
Jefferson CountyL Texas
P.O. Box 2553

Béaumont, Texas 77704
" Texas Bar No. 16808500
(409} 835-8B550 )
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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 16, 2004

The Honorabie Tom Maness . Opinion No. GA—G284‘
Jefferson County Criminal District Attorney Re: Which entity has authority to approve
Post Office Box 2553 . -
Beaumont, Texas 77704 retirement and medical benefits for the _
! . Jefferson County Waterway-and Navigation
District Board members: the Jefferson County

Commissioners Court or the Waterway and
Navigation District Board (RQ-0243-GA)

Dear Mr. Maness:

You ask which entify has authority to approve retirement and medical benefits for the Jefferson Courity
Waterway and Navigation District Board members: the Jefferson County Commissioners Court (the
"Commissioners Court") or the Waterway and Navigation District Board (the "District Board"). M yoy ‘
specifically ask, first, whether "such benefits [must] be approved by the . . . Commissioners Couri"; and
second, whether “the District Commissioners [are] officers and/or employees of the District" for the
purposes of statutes authorizing the provision of retirement and medical benefits for the officers of
disfricts such as the Jefferson County Waterway and Navigation District (the "District"). Request Letter,
supranote 1, at 1. : ' : - '
The District was created in 2001 as a conservation and reclamation district under article X\, section 59
of the Texas Constitution and merged with the Jefferson County Navigation District ) in 2002. See Tex.
Const. art. XVI, § 59; Act of May 22, 2001, 77th Leg., R.S., ch. 1472, §§ 1, 11, 2001 Tex. Gen. Laws '
5236, 5235, 5237; Request Letter, supra note 1, at 2. The special law providing for the district's creation
states that the District is governed by a board of five “navigation and canal commissioners appointed by
the commissioners court." Act of May 22, 2001, 77th Leg., R.S., ch. 1472, § 8(a), 2001 Tex. Gen. Laws
- 5235, 5236. Under section 5 of the District's enabling act, the district "has all of the tights, powers,
privileges, authority, functions, and duties provided by the general law of this state, including Chapters
49, 60, and 62, Water Code, applicable to navigation districts." /d. § 5, 2001 Tex. Gen. Laws 5235,
6235. The special law does.not expressly address medical and retirement benefits for District

commissioners, (3)

You cite provisions in each of the general taws listed—Water Code chapters 49, 60; and 62—that you
believe are relevant, See generally Request Letter, supra note 1. Chapter 49 of the Water Code, which
applies to all genersl law districts and which applies to the District by viriue of secfion 5 of its enabling
act, provides for certain benefits in section 49.069, Section 49.069(a) authotizes a general law district
board to "provide for and administer retirement, disability, and death compensation fiinds for" district
employees. Tex. Water Code Ann. § 49.069(a} (Vernon 2000). Subsection (b) authorizes a board to
"establish a public retirement system" under Government Code chapter 810. 4 /4. § 49.069(b); see
Tex. Gov't Code Ann. § 810.001 {Vemon Supp. 2004-05); supra note 4 (summarizing section 810.001,
Government Code). Subsection () authorizes a district to *include hospitalization and medical benefits
to its employees as part of the compensation paid fo the officers and employees.” Tex. Water Code

Ann. § 49.069(c) {Vemon 2000).

- Chapter 60 contains general provisions for navigation districts, and i, too, applies to the District by
virtue of section 5 of the District's enabling act. Section 60.011 authorizes "[tthe commission of any
district created under this code or by special law fto] provide for . . . a retirement . . . compensation fund
for district officers.” /d. § 60.011(a) (Vernon 2004). Section 60.014 authorizes the commission of a
navigation district organized under afticie XVi, section 59 of the Texas Constitution to “inciude '
‘hospitalization and medical benefits for officers . . _ as part of the compensation paid fo the officers." /d.

§ 60.014(a).

]
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Chapter 62 of the Water Code, also applicable to the District by virtue of section 5 of the @nabling act,
provides for navigation districts as well. See id. § 62.021. Section 62.070 provides for commissioners'
compensation: "Each commissioner shall receive for his services the compensation determined by the

commissioners court of the county of jurisdiction.” /d. § 62.070.

Sections 49.069, 60.011, and 60.014 all refer to officers, and you query whether District Board members
are officers. See Tex. Water Code Ann. §§ 49.069(c) (Vernon 2000), 60.01 1(a), 60.014(a) (Vernon
2004); Request Letier, supra note 1, at 1. Because they exercise sovereign functions largely
independent of others' control, see Aldine Indep. Sch. Dist. v. Standley, 280 S.W.2d 578, 583 (Tex.
1955); see also Act of May 22, 2001, 77th Leg., R.S., ch. 1472, § 6, 2001 Tex. Gen. Laws 5235, 5236
(authorizing the District to operate certain ship channels and to acquire fand or interests in land), they

are officers.

You wish to know whether section 62.070, authorizing a commissioners court to determine district board
members' "compensafion,” includes authority to determine the members' benefits and, if so, whether it
prevails over a district board's authority to determine benefits under section 49.069 or sections 60.011
and 60.014. See Request Letier, supra note 1, at 1-2. We consider first whether sections 60.011 and
60.014 authorize a district board to determine refirement and-medical benefits. See Tex. Water Code

Ann. §§ 60.011(a), .014{a) (Vernon 2004).

We conclude that sections 60.011 and 60.014 authorize the district board to determine retirement and
medical benefits. On its face, section 60.011 authorizes a district board to “provide for . . . a retirement,
_disability, and death compensation fund for district officers.” Id. § 60.011(a). Section 60.014 nlainly
authorizes a district board fo "include hospitalization and medical benefits for officers . . . as part of the
compensation paid to the officers." /d. § 60.014(a). The Disfrict may exercise those powers that the
legistature has delegated to it, and under the enabling act's plain language, the District has all of the
powers Water Code chaptar 60 provides, as well as the powers chapters 49 and 62 provide. See Act of
‘May 22, 2001, 77th Leg., R.S., ch. 1472, § 5, 2001 Tex. Gen. Laws 5235, 5235: Tex. Att'y Gen. Op. No.
JC-0354(2001) at 1 (stating that a navigation district has "only those powers that are expressly
delegated to it by statute or that are clearly impfied from its express powers™) (quoting Tri-City Fresh
Water Supply Dist. No. 2 v. Mann, 142 S:W.2d 845, 946 (Tex. 1940)); see aiso Harlingen Irrigation Dist. -
Cameron County No. 1 v. Caprock Communications Corp., 49 S.W.3d 520, 536 (Tex. App.-Corpus
Christi 2001, pet. denied) (stating that an irrigation district, created under article XV, section 59 of the
Texas Constitution, may exercise those powers granted it by statute as well as those necessarily implied

from the express powers).

In addition, we construe section 62.070 so that it does not conflict with sections 60.011 and 60.014.
Inder section 62.070, it is a commissioners court that sets the compensation for district board

- members. See Tex. Water Code Ann. § 62.070 (Vermon 2004). The term "compensation" typicaily
“includes benefits, such as insurance” and ‘pension. Tex. Att'y Gen. Op. No. GA-0130 (2003) at 2; see
Friedman v. Am. Sur. of N.Y., 151 S.W.2d 570, 577 (Tex. 1941) (stating that the right to receive
unemployment benefits is part of employees’ "compensation"); Byrd v. City of Dallas, 6 S.W.2d 738, 740
(Tex. 1928) (stating that pension is part of employees’ “compensation™); Tex. Ait'y Gen. Op. No. WW-

- 731 (1959) at 3-4 (stating that the provision of hospital insurance may be part of "compensation”); Tex.

" Aty Gen. LO-97-100, at 2 (stating that hospitalization insurance provided to an officer is an emolument
within article XVI, section 40 of the Texas Constitution). Because section 60.014 expressly places the

- decision whether officers’ compensation should include medical benefits with a district board, while
section 62.070 places the decision as'to the compensation district officers will receive with the county
commissioners court, section 62.070 appears to conilict with sectiori 60.014. But where it is possible fo.
do so, we are to harrmonize statutes, See, e.g., Tex. Gov't Code Ann. §§ 311.025-.026 {Vemon 1998)
{encouraging a construer to interpret statutes so that they harmonize or create limited exceptions). By
-construing the word "compensation™ in section 62.070 to encompass only monetary compensation,
sections 60.011, 60.014, and 62.070 can be harmonized so that a county commissioners court
determines the district board members' compensation, but the board members themselves establish

benefits.

" Construing the word "compensation” in section 62.070 not to Include retirement and medical benefits
comports with the legislative history of sections 60.01 1, 60.014, and 62.070. Section 62.070 and its
statutory predecessor have pravided since 1929 that the commissioners court must set navigation
district commissioners' "compensation.” See Act approved May 23, 1929, 41st Leg., 1stC.S., ch. 103, §

-5, 1929 Tex. Gen. Laws 246, 251. The statutory predecessors to sections 60.011 and 60.014 both were
adopted later, in 1955. See Act of Apr. 29, 1955, 54th Leg., R.S., ch. 252, §§ 1, 3, 1955 Tex. Gen. Laws
701, 701-02. The 1955 legislation made it clear that existing statutes did not grant sufficient authority for
providing retirement and medical benefits: "The fact that present Statutes relating to navigation districts

http://www.oag._state.b{.us/opinions/opinionslsOabbott/on/2004/htm/2a0284.hun 11112008
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-do not specifically authorize retirement, disability, death compensation, hospitalization‘or medical
benefits . . . making it difficult for such navigation districts to secure and retain competent employees .
- Create[s] an emergency . . . " ld. § 5, 1955 Tex. Gen. Laws at 702-03.

We consequently conclude it is within the District Board's discretion fo determine whether the District
will provide District Board members refirement benefits under section 60.011 and medical benefits
under section 60.014. The Commissioners Court has no authority to make or participate in the decision.

You also ask whether the District Board may approve payment for a portion of the coverage of District
commissioners' dependents. See Request Letter, supra note 1, at 4. You draw our attention to section
172.004 of the Local Government Code, which authorizes a “political subdivision . . . directly or through
a risk pool" fo "provide health and accident coverage for political subdivision officials.” Tex. Loc. Gov't
Code Ann_§ 1 72.004(a) (Vemnon Supp. 2004-05). Subsection (c) further authotizes a political
_subdivision to include the officers' dependents under the.coverage. See id. § 172.004(c).

Section 172.003, which defines various terms for use in chapter 172, defines the term "political
subdivision” to include a "special district . . . or other political subdivision of the state.” Id. § 172.003(3).
A navigation district is a political subdivision of the state for purposes of section 172.004. See Smith v,
Harris County-Houston Ship Channel Nav. Dist., 330 S.W.2d 672, 674 (Tex. Civ. App.-Fort Worth 1959,
no writ) (and cases cited therein} (noting well-settled law that public districts created by constitutional
and statutory authority, such as navigation districts, are political subdivisions of state), Accordingly, the
District Board may approve the payment of dependent coverage under section 172.004.

SUMMARY

Section 62.070 of the Water Code, which authotizes a county commissioners court to
determine "compensation” for navigation district commissioners, pertains only to
monetary compensation. The havigation district may determine whether to provide district
- commissioners with retirement and medical benefits under sections 60.011 and 60.014 of
the Water Code. The navigation disfrict board also may determine whether to pay a
portion of the commissicners' dependents' coverage under section 1 72.004 of the L.ocal

Govemment Code.

Very truly yours,

GREG ABBOTT .
Attorney General of Texas

BARRY MCBEE
. First Assistant Attorney General

DON R. WILLETT -
. Deputy Attorney General for Legal Counsel

NANCY S. FULLER
Chair, Opinion Committee

Kymberly K. Gitrogge _ ,
Assistant Attorney General, Opinion Committee
Footnotes

1. See Letter from Honorable Tom Maness, Jefferson County Criminal District Attorney, to Honorable
Greg Abbott, Texas Afttorney General, af 1 (June 23, 2004) (on file with the Opinion Committee; afso
available at http:llwww.oag.state.bc.us) [hereinafter Request Letter]:

2. In 1987 the name of the Beaumont Navigation District was changed to the Jefferson County
Navigation District. See Act of July 18, 1987, 70th Leg., 2d C.8.,ch. 10, § 1, 1987 Tex. Gen. Laws 45, |
45. We have been unable to locate special laws creating the Beaumont Navigation District, E

3. The special laws pertaining fo the predecessor district, the Jefferson County Navigation District, also
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* do not address the provision of benefits to commissioners. See Act of May 15, 1989, 71st leg., RS,
ch. 765, 1989 Tex. Gen. Laws 3364, 3364-65: Act of July 18, 1987, 70th Leg., 2d C.S., ch. 10, 1987

Tex. Gen. Laws 45, 45.

4. Section 810.001 of the Government Code, to which Water Code section 49.069(b) refers, authorizes
the governing body of a political entity, including a “water district . . . or other special purpose district" to
“establish and maintain a public retirement system for its appointive officers and employses.” Tex. Gov't
Code Ann. § 810.001(a)(1), (b) (Vernon Supp. 2004-05); see also id. § 810.001(2) (defining "public
refirement system™). This authority does not apply fo a political entity that is “required to establish or

participate exclusively in a particular public retirement system" or “prohibited from establishing or

participating in any public retirement system or in a particular retirement system." Id. § 810.001(d). But

the authority to establish a public retirement system under Government Code section 810.001 is

cumulative of other statutory authority a political entity may have to provide a pubiic refirement system

* or programs. Seé id. § 810.001(e).
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) " OFFICE OF THE ATTORNEY GENERAL + STATE OF TEXAS
"% JOHN CORNYN ‘

Octoher 28, 1999

The Honorable Sonya Letson Opinion No. JC-0133

Potter County Attormey , '
- 500 South Fillmore, Room 303 Re:  Whether tax abatement may be granted to

Amarillo, Texas 79101 * owner of property that was subject of aprevious ten-
_ _ - year tax abatement agreement under chapter 312 of
the Tax Code, and related question (RQ-0077-1C)

"~ Dear Ms. Letson:

Chapter 312 of the Tax Cade, the Property Redevelopment and Tax Abatement Act,
authorizes municipalities and other local taxing units to grant tax abatements to property owners, .
under certain circumstances, for the purpose of economic development of property located in a
reinvestment zone. You ask two questions regarding the allowable duration of tax abatement

agreements under chapter 312.

A tax abatement agreement made pursuant to chapter 312 of the Tax Code may not exceed
ten years: “The goveming body ofa municipality ... . may agree in writing with the owner of taxable
real property . . . to exempt from taxation a portion of the value of the real property . . . for a period
notto exceed 10 years. .. .” TEX. TAX CODE ANN. § 312.204(2) (Vernon 1992). An agreement may
be modified to extend its duration at any time before the cxpiration of the agreement. Id.
§ 312.208(a). However, the original agreement may not be modified to extend beyond ten years

from the date of the original agreement, 7.

- . Before September 1, 1989, tax abatement agreements could be made for a period of up to
fifteen years. In 1989, the legislature amended chapter 312 to shorten the maximum duration of 2
tax abatement agreement from fificen years to the current ten years. See Act of May 24, 1989, 71st
Leg.,R.S., ch. 1137, §§ 7, 10, 1989 Tex. Gen. Laws 4683, 4685-87. The change became effective
on September 1, 1989, Id. § 29 at 4692-93. Agreements entered into before the effective date of the
amendment were not affected. 7d. .

You tell us that in 1988 the City of Amarillo entered into a tax abatement agreement with
the-owner of certain real property located in a reinvestment zone, See Letter from Honorable
Sonya Letson, Potter County Attorney, to Honorable John Cornyn, Attorney General (June 10, 1999)
[hereinafter “Request Letter”]. At that time, section 312.204 of the Tax Code allowed tax abatement
agreements to last as long as fifieen years. The initial term of the agreement was five years,
beginning on January 1, 1989. Id. at 1. But the agreement was “renewable” for two additional
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periods of five years, for a total of fifieen years, if the property owner met certain employment goals.
Id. '

The property owner met its employment goais, and the tax abatement agreement was
extended for a second period of five years, beginning on January 1, 1994. 4. Again, the agreement
set certain employment goals for the property owner which, if met, would allow the agreement to
be extended for an additional five-year period. Id. at 2.

The employment goals were met again by the end of the second five-year period. 1d.
However, the property that was the subject of the agreement had 2 new owner, /d. Youdescribethe
new owner as the “successor in interest” to the previous owner, but you also say that there is a
possibility that the two owners are the same entity. Id. In any event, in 1998 the City entered into
anew tax abatement agreement with the new owner of the property. Youtell us that the agreement
is “new” but that its preamble states that it “is for the general purpose of continuing a tax abatement
agreemerit on improvements constructed on the herein-described property.” 7d. The agreement is
for 3 five-year period beginning January 1, 1999. 4. You inform us that Potter County and other
taxing entities entered into tax abatemnent agreements with the new owner under the same terms. 74,

You ask whether a governmental entity may grant a tax abatement to the owner of property
‘that was previously the subject of a ten-year tax abatement agreement. We conclude that it maynot,
We do not decide, however, whether such a tax abatement agreement was emtered into in the
particular case that you describe. ‘ -

. Section 312.204 of the Tax Code limits a tax abatement agreement with a property owner to

- ten years. TEX. TAX CODE ANN. §'312.204(a) (Vemon 1992). It does not expressly prohibit

“subsequent ten-year agreements with respect to the same property. Thus, as your letter points out,
it might be argued that after the expiration of one ten-year tax abatement agreement, 2 governmental -
body may enter into subsequent tax abatement agreements with the. property owner provided no

- single agreement is for a period of more than ten years. We disagree with this argument.

. Ininterpreting a statute, we presuine that the legislature intended to give effect to the entire
. statute, to promote a just and reasonable result, and to favor the public interest over any private
interest. TEX. GOV'T CODE ANN. § 311.021 (Vernon 1998). If section 312.204 were construed to
permit subsequent tax abatement agreements on the same piece of property, it would allow ten-year
agreements to be entered into one after the other, potentially resulting in taxes being abated on a
. piece of property for an unlimited length of time. We do not believe that the legislature intended
such a result. A ' :
- ‘The constitutional provision authorizing the Property Redevelopment and Tax Abatement
Act states that tax relief may be provided “for the purpose of encouraging development or
redevelopment and improvement” of property. TEX. CONST. art. VI, § 1-g(a). In our view, the _
purpose of the Act is to spur economic development in an area: to give the area an economic boost, -
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50 to speak. The statute’s ultimate goal is to increase an area’s tax base, not to remove taxable
property from it.

When the maximum duration of a tax abatement agreement was changed from ﬁﬁeeu_ years
to ten years, supporters of the change argued that the shorter period would more quickly return the
property to the tax rolls: ' -

Shortening the maximum duration of abatement agreements wouid
ensure that abated property finds its way onto the tax rolls before
depreciation makes the property obsolete, The ten-year limit would
bring Texas in line with a maj ority of other states and ensure that the
abated property eventually becomes a part of the local property tax
base. ' ‘ ‘

HOUSE RESEARCH ORG., BILL ANALYSIS, Tex. H.B. 2392, 71st Leg, RS. 3 (May 11, 1989)
(companion to S.B. 1312). Similarly, a court of appeals described chapter 312 tax abatements as
increasing the local tax base in the long run and decreasing tax revenue only in the short un. See
Calhoun County Indep. Sch. Dist. v. Merno, 902 S.W.2d 748, 749 (Tex. App.~Austin 1995, writ
denied). We likewise find no purpose for the ten-year limit other than to make certain that the
property,is returnéd to the tax rolls. Allowing successive ten-year agreements on the same property
would defeat this purpose. ' : '

: You point out that because section 312.204 refers to tax abatement agreements with the
owner of taxable real property, it might be argued that following a ten-year agreement with the
owner of a piece of property, a governmental body may enter into a new ten-year agreement with
anew owner of the same property. We also find this argument incompatible with the purpose of the
tax abatement law. Such a construction could resultin successive abatement agreements on the same
piece of property, provided each agreement is with a different owner. Again, it has the potential of
forestalling indefinitely the return of property to the tax rolls. Accordingly, we conclude that a
.governmental entity may not grant a tax abatement to 2 new owner of the same property that
previously received a ten-year tax abatement. - '

You also ask whether the 1989 amendment to section 312,204 of the Tax Code, changing the
maximum duration of a tax abatement agreement from fifteen years to ten years, prohibits the City

. of Amarillo from granting a tax abatement for a total of fifteen years: pursuant to the agreement

described in your letter. We conclude that section 312.204 permits a city to complete the terms of

a fifteen-year tax abatement agreement executed prior to September 1, 1989, the effective date of

 the amendment. We do not decide, however, whether the agreement about which you ask is a
fifteen-year agreement executed prior to September 1, 1989,
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‘The act adopting the ten-year limit on tax abatement agreements provides that it does not
affect agreements executed before the act’s effective date: :

The change in Jaw made by this Act to Section 312.204, Tax
Code, relating to the duration of a tax abatement agreement applies
only to an agreement executed on or after the effective date of this
Act. An agreement executed before the effective date of this Act is
governed by Section 312.204, Tax Code, or by former Article 1066f,
Vemon’s Texas Civil Statutes, as applicable, as the law existed when
the agreement was executed.

Actof May 24, 1989, 7T1st Leg.,R.S., ch. 1 137, § 29(b), 1989 Tex. Gen. Laws 4683, 4692. Thus,
a governmental body could honor the terms of a fifteen-year tax abatement agreement executed
- before September 1, 1989. : : ‘

: A tax abatement agreement executed prior to the effective date of the new law could be
modified to extend beyond ten years, but only if the modification occurred before the effective date
of the new law: : ' o ‘

, The change in law made by this Act to Subsection (a), Section
312.208, Tax Code, relating to the extension of a tax abatement
agreement applies to an extension of an agreement that occurs on or
after the effective date of this Act even if the agreement was
originally executed before the effective date. The change in

‘Subsection (a), Section 312.208, Tax Code, made by this Act does
~ notaffect the validity of an extension made before the effective date.

 Id. § 29(c), at 4692. Thus, a tax abatement agreement could last foras many as fifteen years if the
agrecment was entered into or modified to establish that length before September 1, 1989,
Modifications made after September 1, 1989, are governed by the new law and thus are Hmited to
© ten years. : - :

You tell us that the City of Amarillo entered into a tax abatement agreement in 1988 that was
for an initial period of five years, but which was “renewable” to fast as many as fifteen years if
certain conditions were met. See Request Letter, supra, at 1. Then, you tell us that the original
agreement was “extended” for a second period of five years, beginning on January 1, 1994. Id.

. Finally, you tell us that in 1998, the city entered into a “new” five-year tax abatement agreement

- with the new owner of the property, although the agreement’s preamble states that it “is for the

general purpose of continuing a tax abatement [agreement] on improvements constructed on the
herein-described property.” Id. at 2.

‘ It is unclear to us whether the original agreement you describe was a five-year agreément or
-afifteen-year agreement. In order for the original agreement to have beena fifteen-year agreement,
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F

it would have to have bound the City to the tax abatement for fifteen years if the conditions of the
agreement were met by the property owner. Ifthe City had the option of ending the agreement afier
five yeats, even if the conditions were met, then the city was bound for only five years and the
agreement was a five-year agreement.

If the original 1988 agreement was a fifteen-year agreement and the 1998 agreement is
merely a continuation of the agreement, then it is not affected by the change in the law, because the
nhew ten-year limitation did not affect agreements in existence before September 1, 1989. However,
ifthe 1988 agreement was a five-year agreement that could be extended or renewed twice, then the
1998 agreement is invalid because it would extend the tax abatement on the property to a period of
more than ten years from the original agreement, and the extension was not made before September
1,1989. Likewise, if the 1998 agreement is a completely new agreement for the same property, it
is also invalid, since it would constitute a REW agreement on property that was previously the subject
of a ten-year tax abaternent. ' : ,

In sum, in order for a piece of property to receive fifleen years of tax abatement pursuant to

chapter 312 of the Tax Code;, the agreement for the fifteen-year abatement must have been executed

prior to September 1, 1989. The factual matters surrounding the tax abatement agreement you

" describe are unclear, and normally this office neither determines facts nor construes contracts.

Therefore, we do not determine whether the particular tax abatement agreement about which vou ask
is valid.
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SUMMARY

~ A tax abatement agreement made pursuant to chapter 312 of
the Tax Code, the Property Redevelopment and Tax Abatement Act,
may not exceed ten years. A governmental entity may not grant a
tax abatement for property that previously received a ten-year tax
abatement. In order for property to receive more than ten yearsoftax
abatement, the agreement for the abatement must have been made

prior to September 1, 1989.
ﬁuly, .

JOHN CORNYN
Attorney General of Texas

Yo

| e

" ANDY TAYLOR
First Assistant Attorney General

CLARK KENT ERVIN
: Deputy Attorney General - General Counsel

ELIZABETH ROBINSON
Chair, Opinion Comumittee

Barbara Griffin o
Assistant Attorney General - Opinion Committee
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QOctober 28, 1999

) The Honorable Sonya Letson - Opinion No. JC-0133

‘Potter County Attorney | _
500 South Fillmore, Room 303 Re:  Whether tax abatement may be granted to
Amarilio, Texas 79101 ~ owner of property that was subject of 2 previous ten-

year tax abatement agreement under chapter 312 of
the Tax Code, and related question (RQ-G077-1C)

Dear Ms. Letson:

Chapter 312 of the Tax Code, the Property Redevelopmient and Tax Abatemept Act,
authorizes municipalities and other local taxing units to grant tax abatements to property owners,
under certain circumstances, for the purpose of economic development of property located in a
reinvestment zone. You ask two questions regarding the allowabie duration of tax abatement
-agreements under chapter 312, ' ' '

: A tax abatement agreement made pursuant to chapter 312 of the Tax Code may not exceed
- tenyears: “The goveming body of a municipality . . . may agree in writing with the owner of taxable
real property . . . to exempt from taxation a portion of the value of the real property . . . for a period
not to exceed 10 years.....” TEX. TAX CODE ANN. § 312.204(a) (Vernon 1992). An agreement may
be modified fo extend its duration at any time before the expiration of the agreement. Id.

-§ 312.208(a). However, the original agreement may not be modified to extend beyond ten years
from the date of the original agreement. 14, . '

, Before September 1, 1989, tax abatement agreements could be made for a period of up to
fifteen years. In 1989, the legislature amended chapter 312 to shorten the maximum duration of a
tax abatement agreement from fifieen years to the current ten years. See Act of May 24, 1989, 71st
Teg,R.S., ch 1137, §§ 7, 10, 1989 Tex. Gen. Laws 4683, 4685-87. The change became effective
on September 1, 1989. 7d. § 29 at 4692-93. Agreements entered into before the effective date of the
amendment were not affected. Jd. _ _

You tell us that in 1988 the City of Amarillo entered into a tax abatement agreement with
the owner of certain real property located in a reinvestment zone. See Letter from Honorsble
Sonya Letson, Potter County Attomey, to Honorable John Comyn, Attorney General (June 10, 1999)
[hereinafter “Request Letter]. At that time, section 312.204 of the Tax Code allowed tax abatement
agreements to last as long as fifteen years. The initial term of the agreement was five years,
‘beginning on January 1, 1989, I4. at 1. But the agreement was “renewable” for two additional
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- periods of five years, foratotal of fifteen years, if the property owner met certain employment goals.
Id.

The property owner met its employment goals, and the tax abatement agreement was
extended for a second period of five years, beginning on January 1, 1994. 7d. Again, the agreement
set certain employment goals for the property owner which, if met, would allow the agreement to
be extended for an additional five-year period. Id. at 2.

The employment goals were met again by the end of the second five-year period. Jd.
However, the property that was the subject of the agreement had a new owner, /4. You describe the
new owner as the “successor in interest” to the previous owner, but you also say that there is a
possibility that the two owners are the same entity. /d. In any event, in 1998 the City entered into
anew tax abatement agreement with the new owner of the property. You telf us that the agreement
is “new™ but that its preamble states that it “is for the general purpose of continuing a tax abatement
agreement on improvements constriicted on the herein-described property.” Id, The agreement is

for a five-year period beginning January 1, 1999. Jd. You inform us that Potter County and other
taxing entities entered into tax abatement agreements with the new owner under the same terms. J4.

You ask whether a governmental entity may grant a tax abatement to the owner of property
that was previously the subject of a ten-year tax abatement agreement. We conclude that it may not.
We do not decide, however, whether such a tax abatement agreement was entered into in the:
~ particular case that you describe. ' '

‘ Section 312.204 of the Tax Code limits a tax abatement agreement with a property owner to
ten years. TBX. TAX CODE ANN. § 312.204(a) (Vernon 1992). : It does not expressly prohibit
subsequent ten-year agreemerits with respect to the same property. Thus, as your letter points out,
it might be argued that after the expiration of one ten-year tax abatement agreement, a governmental
body may enter into subsequent tax abatement agreements with the propetty owner provided no
single agreement is for a period of more than ten years. We disagree with this argument.

A - Ininterpreting a statute, we presume that the legislature intended to give effect to the entire ,
statute, to promote a just arid reasonable result, and to favor the public interest over any private
interest. TEX. GOV'T CODE ANN. § 311.021 (Vernon 1998}, If section 312.204 were construed to
‘permit subsequent tax abatement agreements on the same piece of property, it would allow ten-year
agreements to be entered into one afier the other, potentially resulting in taxes being abated on a ‘
piece of property for an unlimited length of time. We do not believe that the legislature intended
such a result. '

The constitutional provision authorizing the Property Redevelopment and Tax Abatement
Act states that tax relief may be provided “for the purpose of encouraging development or
redevelopment and improvement” of property. TEX. CONST. art, VIIL § 1-g(2). In our view, the
purpose of the Act is to spur economic development in an area: to give the area an economic boost,
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5o to speak. The statute’s ultimate goal is to increase an area’s tax base, not to remove-taxable
‘property from it, '

When the maximum duration of a tax abatement agreement was changed from fifteen years
to ten years, supporters of the change argued that the shorter period would more quickly return the
property to the tax rolis: o

Shortening the maximum duration of abatement agreements would
ensure that abated property finds its way onto the tax rolls before
depreciation makes the property obsolete: The ten-year limit would
bring Texas in line with a majority of other states and ensure that the
abated property eventually becomes a part of the local property tax
base. ' :

' HOUSE RESEARCH ORG., BILL ANALYsIS, Tex. HLB. 2392, 71st Leg, R.S. 3 (May 11, 1989)
(companion to S.B. 1312). Similarly, a court of appeals described chapter 312 tax abatements as _
increasing the local tax base in the long run and decreasing tax revenue only in the short run. See
Calhoun County Indep. Sch. Dist. v. Meno, 902 5.W.2d 748, 749 (Tex. App.—~Austin 1995, writ
denied). We likewise find no purpose for the ten-year limit other than to make certain that the
property is returned to the tax rolls. Allowing successive ten-year agreements on the same property

. would defeat this purpose. : ' '

. You point out that because section 312.204 refers to tax abatement agreements with the
owner of taxable real property; it might be argued that following a ten-year agreement with the
owner of a piece of property, a governmental body may enter into a new ten-year agreement with -
anew owner of the same property. We also find this argument incompatible with the purpose of the
tax abatement law. Such a construction could result in successive abatement agreements on the same

- piece of property, provided each agreement is with a different owner. Again, it has the potential of

forestalling indefinitely the return of property to the tax rolls. Accordingly, we conclude that a
governmental .entity may not grant a tax abatement to a new owner of the same property that
proviously received a ten-year tax abatement. ‘

You also ask whether the 1989 amendment to section 312.204 of the Tax Code, changing the
maximum duration of a tax abatement agreement from fifteen years to ten years, prohibits the City
of Amarillo from granting a tax abatement for a total of fifteen years pursuant to the agreement
* described in your lefter. We conclude that section 312.204 permits a city to complete the terms of
a fifteen-year tax abatement agreement executed prior to September 1, 1989, the effective date of
the amendment. We do not decide, however, whether the agreement about which you ask is a
fifteen-year agreement executed prior to September 1, 1989.
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The act adopting the ten-year limit on tax abatement agreements provides that it does not '
affect agreements executed before the act’s effective date:

. The change in law made by this Act to Section 312.204, Tax
Code, relating to the duration of a tax abatement agreement applies
only fo an agreement executed on or after the effective date of this
Act. An agreement executed before the effective date of this Act is
governed by Section 312.204, Tax Code, or by former Article 1066f,
Vernon’s Texas Civil Statutes, as applicable, as the law existed when
the agreement was executed. : :

Act of May 24, 1989, 71st Leg., R.S., ch. 1137, § 29(b), 1989 Tex. Gen, Laws 4683, 4692. Thus,
. @ governmental body could honor the terms of a fifteen-year tax abatement agreement executed
- before September 1, 1989,

A tax abatement agreement executed prior to. the effective date of the new law could be
modified to extend beyond ten years, but only if the modification occurred before the effective date
of the new law: : o

The change inlaw made by this Act to Subsection (a), Section
312.208, Tax Code, relating to the extension of a tax abatement
agreement applies {o an extension of an agreement that ocours on or
after the effective date of this Act even if the agreement was
originally executed before the effective date. The change in

_ Subsection (a), Section 312208, Tax Code, made by this Act does”
not affect the validity of an extension.made before the effective date, -

-Hd. § 29(c), at 4692. Thus, a tax abatement agreement could last for as many as fifteen yéam ifthe |
agreement was entered into or modified to establish that length before September 1, 1989,
Modifications made after September 1, 1989, are governed by the new law and thus are limited to

Youtell us that the City of Amarillo entered into a tax abatement agreement in 1988 that was
for an initial period of five years, but whichi was “renewable” to last as many as fifieen years if
certain conditions were met. See Request Letter, supra, at 1. Then, you tell us that the original
agreement was “extended” for a second period of five years, beginning on January 1, 1994. Id.
Finally, you tell us that in 1998, the city entered into a “new” five-year tax abatement agreement
with the new owner of the property, although the agreement’s preamble states that it “is for the
general purpose of continuing a tax abatement [agreement] on improvements constracted on the
herein-described property.™ 7d. at 2. '

. It is unclear to us whether the original agreement you describe was a five-year agreement or
a fifteen-year agreement. In order forthe original agreement to have been a fificen-year agreement,
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it would have to have bound the City to the tax abatement for fifteen years if the conditions of the
agreement were met by the property owner. If'the City had the option of ending the agreement afier
five years, even if the conditions were met, then the city was bound for only five years and the
agreement was a five-year agreement. ' -

If the original 1988 agreement was a fifteen-year agreement and the 1998 agreement is

merely a continuation of the agreement, then it is not affected by thie change in the law, because the
new ten-year limitation did not affect agreements in existence before September 1, 1989. However,
if the 1988 agreement was a five-year agreement that could be extended or renewed twice, then the
1998 agreement is invalid because it would extend the tax abatement on the property to a period of
more than ten years from the original agreement, and the extension was not made before September
1, 1989. Likewise, if the 1998 agreement is a completely new agreement for the same property, it -
is also invalid, since it would constitute 2 new agreemient on property that was previously the subject
of a ten-year tax abatement. ' :

In sum, in order for a piece of property to receive fifieen years of tax abatement pursuant to
chapter 312 of the Tax Code, the agreement for the fifteen-year abatement must have been executed
prior to Sepiember 1, 1989. The factual matters surrounding the tax abatement agreement you
describe are unclear, and normally this office neither determines facts nor construes contracts.
- Therefore, we do not determine whether the particular tax abatement agreement about which yon ask

is valid. ‘ ' '
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SUMMARY

A tax abatement agreement made pursuant to chapter 312 of
the Tax Code, the Property Redevelopment and Tax Abatement Act,
may not exceed ten years. A governmental entity may not grant a
tax abatement 'for property that previously received a ten-year tax
abatement. In order for property to receive more than ten years of tax
abatement, the agreement for the abatement must have been made -
prior to September 1, 1989, :

Youhs very truly, |

JOBN CORNYN
Attomey General of Texas -

ANDY TAYLOR
First Assistant Attorney General _

CLARK KENT ERVIN
Deputy Attomey General - General Counsel

ELIZABETH ROBINSON

- Chair, Opinion Commitiee
Barbara Griffin : .
Assistant Attorney General - Opinion Committee
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Tex. Tax Code § 312204 (2007)

§ 312.204. Municipal Tax Abatement Agreement

(2) The governing body of a municipality eligible to enter into tax abatement agreements under Section 312.002 may -
agree in writing with the owner of taxable real property that is located in a reinvestment zone, but that is not in an im-
provement project financed by tax increment bonds, to exempt from taxation a portion of the value of the real property
or of tangible personal property located on the real property, or both, for a petiod not to exceed 10 years, on the condi-

‘tion that the owner of the property make specific improvements or repairs to the property. The governing body of an

eligible municipality may agree in writing with the owner of a leasehold interest in tax-exempt real property that is 1o~
cated in a reinvestment zone, but that is not in an improvement project financed by tax increment bonds, to exempt a
portion of the value of property subject to ad valorem taxation, including the leaschold interest, improvements, or tangi-
ble personal property located on the real property, for a period not to exceed 10 years, on the condition that the owner of
the leasehold interest make specific improvements or repairs to the real property. A tax abatement agreement under -
this section is subject to the rights of holders of outstanding bonds of the municipality. An agreement exempting taxa-

- in each year covered by the agreement other than tangible personal property that was located on the real property at any

time before the period covered by the agreement with the municipality, including inventory and supplies. Ina munici- -
pality that has a comprehensive zoning ordinance, an improvement, repair, development, or redevelopment taking place

- under an agreement under this section must conform to the comprehensive zoning ordinance,

~ (b) The agreements made with the owners of property in a reinvestment zone must contain identical terms for the
portion of the value of the property that is to be exempt and the duration of the exemption. For purposes of this sub-
section, if agreements made with the owners of Property in a reinvestment zone before September I, 1989, exceed 10
Years in duration, agreements made with owners of property in the zone on or after that date must have a duration of 10
years. - . 7 ‘ '
~ (c) The property subject to an agreement made under this section may be located in the extraterritorial Jjurisdiction
of the municipality. In that event, the agreement applies to taxes of the municipality if the municipality annexes the
property during the period specified in the agreement. ,

(d) Except as otherwise provided by this subsection, property that is in a reinvestment zone and that is owned or
leased by a person who is a2 member of the governing body of the municipality or a member of 2 Zoning or planning
board or commission of the municipality is excluded from property tax abatement or tax increment financing. Property
that is subject to a tax abatement agreement in effect when the person becomes a member of the governing body or of

the zoning or planning board or commission does not cease 1o be eligible for property tax abatement under that agree-
ment because of the person's membership on the governing body, board, or commission. Property that is subject to tax
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increment financing when the person becomes a member of the govemning body or of the zoning or planning board or
commission does not become ineligible for tax increment financing in the same reinvestment zone because of the per-
son's membership on the, governing body, board, or commission, '

() The governing body of a municipality eligible to enter into tax abatement agreements under Section 312.002
may agree in writing with the owner or lessee of real toperty that is located in a reinvestment zone £g.6%é ol
taxation for a period riot to excead 19 'vears a-portion-of the viliie ofif ap !
located within the zone'and owned of leased by a cérd ;
make specific real property improvements of lease for diterm i S OF HHOT

s rm of 10 years or ol i improvémentslocated
withir the reinvestrhent zone. An agreement may provide for the exemption of the real property in each year covered
by the agreement to the extent jts value for that year exceeds its value for the year in which the agreement is executed.
An agreement may provide for the exemption of the personal property owned or leased by a certificated air carrier lo-
cated within the reinvestment zone in each yeat covered by the agreement other than specific personal property that was
located within the reinvestment zone at any time before the period covered by the agreement with the municipality.

(£) The agreements made with owners of property in an enterprise zone that is alsg designated as a reinvestment
zone are not required to contain identical terms for the portion of the value of property that is to be exempt and the du-
ration of the agreement. : : : :

{(g) Notwithstanding the other provisions of this chapter, the govemning body of a municipality eligible to enter into

Y agree in writing with the owner of real property that is located in
a reinvestment zone to exempt from taxation for a period not to exceed five years a portion of the value of the real
- Property or of tangible personal property located on the real property, or both, that is used to provide housing for mili-

(h) The Texas Department of Economic Devejopment or its successor may recommend that a taxing unit enter into
a tax abatement agreement with a person under this chapter. In determining whether to enter into a tax abatement
agreement under this section, the governing body of a municipality shall consider any recommendation made by the
Texas Department of Economic Development or its successor. :
HISTORY: Stats. 1995 74th Leg. Sess. Ch. 985; Stats. 2001 77th Leg. Sess. Ch. 560, 765, 1016, effective September
1, 2001, Ch. 640, effective June 13, 2001, Ch. 1258, effective June 15, 2001; Stats. 2003 78th Leg. Sess. Ch. 149, ef
fective May 27, 2003, Ch. 978, effective September 1, 2003; Stafs. 2005 79th Leg. Sess., Ch. 412 (S.B. 1652), § 16,
effective September 1, 2005; Stats, 2005 79th Leg. Sess., Ch. 728 (H.B. 2018), § 23.001(82), effective September 1,

2005. -
- NOTES:

2005 amendments. , .
Acts 2005, 79th Leg., Ch. 412 (S.B. 1652) reenacted multiple versions of (a) as one version.
Acts 2005, 79th Leg., Ch. 728 (HL.B. 2013) relettered former Subsection (g), as added by Chapter 9_’78, Acts of the

78th Legislature, Regular Session, 2003, as Subsection (h).

Lexichxis_ (R) Notes:



) Page 3
Tex. Tax Code § 312.204

LAW REVIEWS

1. 49SMU L. Rev. 1331, ANNUAL SURVEY OF TEXAS LAW ARTICLE: Taxation, May / Tune, 1996.
2. 52 SMU L. Rev. 1453, ARTICLE: Taxation, Summer, 1999. | |

3.54 SMUL. Rev. 1595, ARTICLE: Taxation, Summer, 2001.

4.55 SMU L. Rev. 1315, ARTICLE: Taxation, Summer, 2002,
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Tex. Tax Code § 312.206 (2007)

~ §312.206. Tax Abatement by Other Taxing Units

(b) If property taxes on property located in the taxing jurisdiction of a municipality are abated under an agreement
made by the municipality before September 1, 1989, the terms of the agreement with the municipality regarding the
share of the property that is to be exempt in each year of the agreement apply to the taxation of the property by every
other taxing unit, other than a county or school district, in which the property is located. If the agreement was made be-
fore September 1, 1987, the terms regarding the share of the property to be exempt in each year of the agreement also
apply to the taxation of the property by a county or school district. : '
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not required to be identical to the terms of a municipal agreement. However, if the governing body of another eligible
taxing unit has previously executed an agreement to exempt all or part of the value of the property and that agreement is
still in effect, the terms of the subsequent agreement relating to the share of the property that is to be exempt in each
year that the existing agreement remains in effect must be identical to those of the existing agreement.

(d) If property taxes are abated on property in the extraterritorial jurisdiction of a mugicipality due to an agreement
with a county or school district made before September 1, 1989, the terms of the agreement with the county or school
district relating to the share of the property that is to be exempt in each year of the agreement apply to the taxation of
the property by every other taxing unit, other than a municipality, school district, or county, in which the property is
located. '

(e) If property taxes on property located in an enterprisc zone are abated under this chapter, the governing body of
each taxing jurisdiction may execute a written agreement with the owner of the property not later than the 90th day after
‘the date the municipal or county agreement is executed, whichever is later. The agreement may, but is not required to,
contain terms that are identical fo those contained in the agreement with the municipality, county, or both, whichever
.. applies, and the only terms of the agreement that may vary are the portion of the property that is to be exempt from tax-
' ation under the agreement and the duration of the agreement. :

HISTORY: Stats. 1995 74th Leg. Sess: Ch. 985, Stats. 1997 75th Leg. Sess. Ch. 8535, effective September 1, 1997, Ch.
1333, effective September 1,1997; Stats. 1999 76th Leg. Sess. Ch. 1039, effective September 1, 1999; Stats. 2001
. 77th Leg. Sess. Ch. 765, effective September 1, 2001. : C

" -NOTES:

1999 Note: _ :

(a) Ch. 1039 applies only to a tax abatement agreement entered into on or after the effective date of this Act. A tax
abatement agreement entered into before the effective date of this Act is governed by the law as it existed on the date

the tax abaternent agreement was entered into, and that law is continued in effect for that purpose. ,
(b) This Act applies only to ad valorem taxes imposed on or after January 1, 2000. Acts 1999 76th Leg., Ch. 1039 § 3.

LexisNexis (R) Notes:

LAW REVIEWS
1.53SMUL. Rev. 1297, ANNUAL SURVEY OF TEXAS LAW ARTICLE: Taxation, Summer, 2000,
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- Tex. Tax Code § 312.208 (2007)
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- §312.208. Modification or Termination of Agreement

(2) At any time before the expiration of an agreement made under this subchapter, the agreement may be modified by
the parties to the agreement to include other provisions that could have been included in the original agreement or to
delete provisions that were not necessary to the original agreement. The modification must be made by the same pro-
cedure by which the original agreement was approved and executed. The vrigirial agieeinent miay tlot bé wodified to:
(b) An agreement made under this subchapter may be terminated by the mutual consent of the parties in the same
manner that the agreement was approved and executed.

LexisNexis (R) Notes:

CASE NOTES

1. Where, after May 31, 1993, a school district bropesed an extension of a tax abatement agreemnent pursnant fo Tex.
Tax Code Ann. § 312.208(a), the state comptroller was not permitted to exclude the abated value from computation of

the district's total taxable value, beyond the original expiration date of the abatement. Calkoun County Indep. Sch. Dist.
V. Meno, 902 S.W.2d 748, 1995 Tex. App. LEXIS 1532 (Tex. App. Austin 1995). : ‘ -
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LEXSEE 902 SW2D 748 -

Calhoun County Independent School District, Appellant v. Lionel R. Meno, et al,,

Appellees

NO. 03-94-00443-CV

COURT OF APPEALS OF TEXAS, THIRD DISTRICT, AUSTIN

902 S.W.2d 743; 1995 Tex. App. LEXIS 1532

July 12, 1995, Filed

SUBSEQUENT HISTORY: [**1] Motion for
- Rehearing Owverruled August 16, 1995. Released for
Publication August 16, 1995, o

PRIOR HISTORY: FROM THE DISTRICT

COURT OF TRAVIS COUNTY, 250TH JUDICIAL 1

'DISTRICT, NO.. 362,516, HONORABLE F. SCOTT
MCCOWN, JUDGE PRESIDING.

DISPOSITION:  Affirmed

COUNSEL: For Appellant: Mr. Tom Gamer, Jr., Gamn-
er, Roberts & Roberts, L.LP., Port Lavaca, TX.

For Appellces: Mr. Roger Moore, Gray & Becker, P.C.,
Austim, TX. The Honorable Dan Morales, Attorney Gen-
eral, Ms. Toni Hunter, Assistant Attorney General, Gen-
eral Litigation Division, Aunstin, TX.

JUDGES: Before Chief Justice Carroll, Justices Abous-
sie and Jones
OPINION BY: J. Woodfin Jones

OPINION

[*749] Appellees Alvarado Independent Schoal
District and ninety-one other school districts (collective-
ly "Alvarado ISD") intervened in the pending

school-finance suit seeking declaratory and injunctive

relief against appellant Calhoun County Independent

School District and appellees Lione]l R. Meno, State-

Commissioner of Education, and John Sharp, State
Comptroller. Alvarado ISD sought such relief to prevent
. Cathoun County ISD fiom obtaining an extended reduc-
ton in the taxable value of the district's property by
lengthening the duration of an existing tax-abatement
agreemuent with a commercial entity. The district court
granted the requested declaratory relief. Cathoun County

[**2] 1SD appeals, asserting that the district court mis-
construed the relevant statutes. We wiil affirm, .

FACTUAL AND PROCEDURAL BACKGROUND -

In order to determine how much money a school
district will receive from the state's general tax revenues,
the Comptroller annually certifies to the Comntissioner -
of Education the district's total taxable property wealth.
Tex. Educ. Code Ann. § 11.86 (West Supp. 1995), The
Commissioner of Education then uses that figure to cal-
culate the amount of local tax revenue the district will be
able to raise at its current tax rate. Educ. Code §§ 16.252, .
-302 (West Supp. 1995). The difference between pro-
Jected local revenue (plus revenue allocated from the
“available school fund") and the revenue level that the
state is willing to guarantee is then made up by the state
from general tax revenues. Educ. Code § 16.254(a), (c),
(@. , : '
School districts and other local governmental enti-
ties are authorized under certain circumstances to grant ,

- tax abatements to property owners for the purpose of

reinvestment and redevelopment of property. Tex. Tox
Code Ann. §§ 312.001-402 (West 1992 & Supp. 1995),

. The Tax Code permits modification 6f tax-abatement

agreements at [**3] any time before the agreement ex-

pires, as long as the modification does not extend the

agreement beyond ten years from the date of the original
agreement. Tax Code § 312.208(a). Tax abatements are
generally used as incentives to encourage businesses to
Jocate within the boundaries of the district. In theory,
such tax abatements will benefit the district in the long
run, because the new businesses will increase the value
of the district's local tax base. In the short run, of course,
the district receives less local property tax revenue than
would have been due without the abatement.

" Before 1993, the Comptroller was directed to ex-
clude from the calculation of a school district's local
property wealth the value of all property on which taxes
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were currently exempted pursuant to an abatement
- agreement. Specifically, former section ] 1.86(a)(2)(2) of
the Education Code instructed the Comptroller to deduct

from taxable value "the total dollar amount of any ex-

emptions granted within a reinvestment zope under
agreements’ authorized by the Property Redevelopment
and. Tax Abatement Act (Chapter 312, Tax Code)." Act
of May 24, 1991, 72d Leg., R.S., ch, 843, § 2, 1991 Tex.
Gen. Laws 2905, 2906 {**4]  (Bduc. Code §
11.86(a)(2)(2), since amended). Because any such ab-
atement agreement temporarily decreased the amount of
local revenue the district could generate, any district
granting an abatement received a greater amount of state
aid under the formulas described above,

In May 1993 the legislature passed an act, usually
referred to as Senate Bill 7, which significantly amended
‘the Education Code. See Act of May 28, 1993, 73d Leg.,
RS, ch 347, §§ 1.01-9.02, 1993 Tex. Gen. Laws 1479.
Senate Bill 7, the state's fourth attempt to correct prob-
lems in the school-finance system, was passed in re-
sponse to the mandates of the Texas Supreme Court in

' Carrollion-Farmers Branch Independent School District
v. Edgewood Independent School District, 826 S W24
489 (Tex. 1992). The provisions of Senate Bill 7 evi-

dence a strong public policy favoring equal access to -

similar educational resources for all school children, re-
gardless of where they live in the state. : :

Newly enacted chapter 36 of the Education Code,
which was at the heart of Senate Bill 7, is designed to
equalize the wealth per student in all Téxas school dis-
tricts. Educ. Code [*750] §§ 36.001-.257 (West Supp.
1995}. Under that chapter, [**5] the Comptroller uses
the district's taxable property value io determine the dis-

trict's “wealth per student.” Educ. Code §§ 36.001(2),
-004. A school district's wealth per student exceeding $
280,000 is considered wealth available to the state sys-
- tem, rather than to the individual school district. Educ.
Code § 36.002(a). School districts with per-student
wealth levels exceeding $ 280,000 may choose from a
list of options to bring their wealth level within the
mandate. These options include: (1) consolidation with
another district; (2) detachment of territory; (3) purchase
of average daily attendance credit; (4) contracting for the
education of nonresident students; and (5) tax base cop-

‘solidation with another district. Educ. Code § 36.003.
Tax abatements are not listed as an option available to
school districts to achieve the equalized wealth level. If a
district with wealth per student exceeding the equalized
wealth level has not chesen one of the foregoing options
by September 1 of a given year, the Commissioner of
Education must detach property from that district to
bring its wealth per student to within § 10,000 of the
equalized wealth level. Educ. Code §§ 36.205, .206. If
detaching [**¥6] . property will not suffice, the Commis-

sioner must consolidate the wealthy district with one or A
more poorer school districts. Bduc. Code §§ 36.251,
252,

To deal specifically with the effect of tax-abatement
agreements on school-district wealth computation, Se-
nate Bill 7 amended section 11.86 of the Education Code
to require that the Comptroller deduct from a district's
taxable value "the total dollar amount of any abatements
granted before May 31, 1993, within a reinvestment zone
under agreements authorized by the Property Redeve-
lopment and Tax Abatement Act (Chapter 312, Tax
Code)." Educ. Code § 1 1.86(a)(2)(2) (emphasis added),
In addition, newly enacted section 36.008 of the Educa-
tion Code provides that "the commissioner shall deter-
mine the wealth per student of a school district under this
chapter as if any tax abatement agreement executed by a
school district on or after May 31, 1993, had not been
cxecuted." Educ. Code §-36.008(h). These provisions
evidence a clear legislative intent to freeze, beginning-
May 31, 1993, the effect such abatements have on the

-computation of 2 school district's wealth,

In the present ease, Calhoun County ISD proposed
(after May 31, 1993) to [**7] extend from seven to ten
years the duration of three existing tax-abatement
agreements with Formosa Plastics Corporation in ex-
change for Formosa's agreement to make a donation to
the school district at the end of the original
tax-abatement’ period. Calhoun County ISD intended
that, during the period of extension, the Comptroller -
would contintie to exclude the value of Formosa's prop-
erty when calculating the school district's total taxable
property value. Various newspapers announced Calhoun
County ISD's intention. : : ;

Alvarado ISD intervened in the pending
school-finance suit seeking injunctive and declaratory
relief. On motion of Alvarado ISD, the district court de.
clared:: :

Although Texas Education Code, §
. 11.86, as amended by S_B. No. 7 does not
prohibit a school district from granting tax
abatements after May 31, 1993, any such
abatement granted after that date may not
be excluded by the Comptroller for pur-
poses of calculation of the Schoo! Dis-
trict's total taxable wvalue. In addition,
Texas Education Code, § I 1.86, as
amended by S.B. No. 7, does not prohibit
an otherwise lega! extension or modifica-
tion of all {sic] existing tax abatement, nor
docs it prohibit the Comptroller [*+8]
from excluding the value of ag existing
tax abatement covered by a modification
that neither increases the percentage or -
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amount of property value abated nor ex-

~ tends the period of time for which the ab-
atement was granted. However, Educ.
Code § 11.86 _does not permit the
Comptroller to exclude for purposes of
calculation of the school district's total
taxable value the additional percentage or
value of any property covered by a mod-
ification of an abatement or the additional
period of time covered by an extension of
such an abatement. All such extensions or
modifications entered into after May 31,
1993 must be included by the Comptroller
for purposes of calculation of the school
district's total taxable value.

[*751] The district court also ordered Calhoun County
ISD to pay attorney's fees to Alvarado ISD. All issues
telating to Alvarado ISD's request for declaratory and
injunctive relief were then severed from other proceed-
ings and issues that remained pending in the suit.

" DISCUSSION

This case presents the question of whether a
post-May 31, 1993 extension of a pre-May 31, 1993
tax-abatement agreement constitutes a "new" tax abato-
ment subject to amended section 11.86 of the Education
[*¥9] Code and the other provisions of Senate Bill 7.
We conclude that it does,

Section 312.208 -of the Tax Code is a general statute-
dealing with any modification of a tax-abatement agree-

" ment. The district court's declaratory judgment does not -

invoke section 312.208 because that provision does not
restrict Calhoun County ISD from modifying its
 tax-abatement agreement with Formosa Section 11.86 of

* the Education Code, on the other hand, is a specific pro-
vision mandating how the Comptroller must report
school district property values to the Commissioner of
Education and allowing only the dollar amount of an
abatement granted before May. 31, 1993 to be deducted.
from the. taxable value of the district's property. Gener-
ally, a specific statute will control over a statute of more
general application.  Stinnett v. Willigmson County She-
riff's Dep't, 858 S.W.2d 573, 576 (Tex. App.—Austin

1993, writ denied); Mai v. Mai, 853 SW2d 615, 622

(Tex. App.--Houston {1st Dist.] 1993, no writ).

Legislative intent to immunize the school-finance
system from firture tax-abatement agreements was reite-
rated in section 36.008 of the Education Code, which
requires the Commissioner of Education to defermine
{**10] the district wealth as if any tax abatement
granted on or after May 31, 1993 had not been executed.

Giving effect fo the newer and more specific sections
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11.86 and 36.008 of the Education Code is not inconsis-
tent with Chapter 312 of the Tax Code. Calhoun County
ISD's interpretation of section 312,208 of the Tax Code,
however, would permit property-rich school districts to
evade the clear intent of Senate Bill 7 and effectively
undermine sections 11.86 and 36.008 of the Education
Code. This Court is loath to put an individual' school
district's interest over the state's merest in the
school-finance system as a whole,

. Calhoun County ISD also argues that correspon-
dence from the Comptroller fo Arlington Independent -

. School District shows that an extension of an existing fax

abatement is not a new tax-abatement agreement subject
to Senate Bill 7. We disagree. Arlington ISD requested
advice from the Comptroller regarding whether a rene-
gotiated tax abatement agreement constitutes a new fax
abatement subject to the provisions of amended section

11.86(a)(2)(2) of the Education Code. The request in-

volved the reduction of a- previously granted tax abate-

ment In that instance, the Comptroller [**] 1 re-

sponded by a letter dated October 4, 1993 that Adington
ISD's modification of an existing agreement to .effect a
reduction of an abatement did not create a new tax ab-
atement agreement for purposes of Senate Bill 7.

We believe the Comptroller was simply attempting
to reconcile section 312.208 of the Tax Code, which al-
lows modifications of existing agreements, with the pro-

- visions of Senate Bill 7, which does not permit a deduc-

tion of value for tax abatements granted after May 31,
1993. The situation addressed in the Comptroller's letter
does not resemble the situation presented by Calhoun
County ISD here. Rather than reducing an existing: fax
abatement, Cathoun County ISD proposed to extend (to
the maximum ten years) three existing seven-year
tax-abatement agreements it had previously entered into
with Formosa Plastics, In exchange, Formosa would
make a donation to Calhoun County ISD at the end of the

“original  tax-break period. This modification would

clearly increase the total dollar amount of Calhoun
County ISD's existing: agreements with Formosa by
lengthening the time that Calhoun County ISD's taxable
valué was reduced, effectively taking millions of dollars _
off the district's [**12] tax rolls and making less money
available to the statewide school-finance system.

[*752] Calhoun County ISD next argues that be-
cause the Comptroller's office is the administrative
agency charged with enforcement of section. 11.86 of the

Education Code, this Court should defer to the

Comptroller's interpretation in his October 4, 1993 fetter
to Ariington ISD. In light of the particular situation ad-
dressed by the Comptroller's letter, however, we do not
believe its conclusion is inconsistent with the result we
reach here. The letter's Ianguage, while broad, should not
be taken out of context or divorced from the specific
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factual setting being addressed by the Comptroller. In
any event, an administrative agency's interpretation of a
statute is never absolutely binding on this Court, Bullock
v. Ramada Tex., Inc., 609 S.W.2d 537, 539 (Tex. 1980),
and will not be followed "when contrary to the intention
of the legislature as disclosed by the provisions of the
act” Lyon v. State, 766 SW2d 879, 884 (Tex.
App.--Austin 1989, pet. refd).

Finally, in support of its position, Cathoun County
ISD quotes a remark made to the district court by an at-
tomey for the Comptroller and Commissioner {**13] of
Education as evidence of legislative intent that tax ab-
atements can be. used to equalize wealth. We do not be-
lieve, however, that such statements are entitled ‘to any
significant weight in this context. Since the intent or opi-
nion of an individual legislator, even an act's principal
author, does not confrol the construction to be given the
statute, General Chemical Corp. v. De La Lastra, 852
S.W.2d 916, 923 (Tex.), cert. dism'd, 114 8 Ct: 490
(1993), certainly any discussion between the district
court-and an attorney representing the state cannot be
controlling.

In interpreting a statte, we presume that the legis-
Iature intended to give effect to the entire statute, to
" promote a just and reasonable result, and to favor the

public interest over any private interest. Tex. Gov'r Code
Ann. § 311.021 (West 1988). Allowing Calhoun County
ISD to circumvent - Senate Bill 7 and the state's
school-finance plan by having the value of Formosa's
- property excluded from the district's total taxable value
during the period of the extension of the tax-abatement
agreement would not produce a just and reasonable result
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and would not favor the public interest. Treating. a
post-May 31, 1993 extension [**14] as a pre-May 31,
1993 abatement agreement would contradict the intent of
Chapter 36 of the Education Code by allowing proper-
ty-rich districts to circumvent, at least temporarily, the
policies and procedures that were established by Senate
Bill 7 to equalize the wealth’ of school districts in this
state. It is inconceivable that the legislature intended
such a result. We conclude that the district court correct-
Iy held that the Comptroller may not, when determining
a school district's total taxable value, use an abatement
extension granted after May 31, 1993 as a basis for ex-
clnding the value of the subject property during the pe-
riod of extension. We overrule point of error one. .

In its second point of error, Calhoun County ISD
argues that the trial court abused its discretion by order-

_ ing it to pay Alvarado ISD's attomey's fees. In light of

our disposition of the first point of error, and in light of -
the fact that Calhoun County ISD does not challenge the
amount of attorney's fees awarded, we overrule point of
error two. ’ - ’
CONCLUSION

We affirm the judgment of the district court.

J. Woodfin Jones, Justice '

Before Chief Justice Carroll, Justices Aboussie and
Jones

Affirmed o
[**15]1 Filed: July 12, 1995
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Tex. Tax Code § 312.204 (2007)

§312.204. Municipa) Tax Abatement Agreement

- (a) The goveming body of a municipality eligible to enter into tax abatement agreements under Section 312.002 ‘may
-agree in writing with the owner of taxable real property that is located in a reinvestment zone, but that is not in an im-
Provement project financed by tax increment bonds, to exempt from taxation a portion of the value of the real property
or of tangible personal property located on the real property, or both, for a period not to exceed 10 years, on the condi-
tion that the owner of the property make specific improvements or repairs to the property. The governing body of an
- eligible municipality may agree in writing with the owner of a leasehold interest in tax-exempt real property that is lo-

cated iu a reinvestment zone, but that is not in an improvement project financed by tax increment bonds, to exempt 4 -

portion of the value of property subject to ad valorem taxation, including the leasehold interest, improvements, or tangi-
ble personal property located on the real property, for a period not to exceed 10 years, on the condition that the owfer of 7
the leasehold interest make specific improvements or repairs to the real property. A tax abatement agreement under

this section is subject to the rights of holders of outstanding bonds of the municipality. - An agreement exempting taxa-
ble real property or leasehold interests or improvements on tax-exempt real property may provide for the exemption of

such taxable interests in each year covered by the agreement only to the extent its value for that year exceeds its value

for the year in which the agreement is executed. An agreement exempting tangible personal property located on taxa-

ble or tax-exempt real property may provide for the exemption of tangible personal property located on the real property

in each year covered by the agreement other than tangible personal property that was located on the real property at any

time before the period covered by the agreement with the municipality, including inventory and supplies. In a munici.

. pality that has a comprehensive zoning ordinance, an improvement, repair, development, or redevelopment taking place
under an agreement under this section must conform to the comprehensive zoning ordinance.

(b) The agreements made with the owners of praperty in a reinvestment zone must contain identical terms for the
. portion of the value of the property that is to be exempt and the duration of the exemption. For purposes of this sub-
" section, if agreements made with the owners of property in a reinvestment zone before September 1, 1989, exceed 10
Years in duration, agreements made with owners of property in the zone on or after that date must have a duration of 10
(c) The property subject to an agreement made under this section may be located in the extraterritorial jurisdiction
of the municipality. In that event, the agreement applies to taxes of the municipality if the municipality annexes the
property during the period specified in the agreement, '

(d) Except as otherwise provided by this subsection, property that is in a reinvestment zone and that is owned or
leased by a person who is a member of the governing body of the municipality or a member of a zoning or planning
board or commission of the municipality is excluded from property tax abatement or tax increment financing. Property
that is subject to a tax abatement agreement in effect when the person becomes a member of the governing body or of
the zoning or planning board or commission does not cease to be eligible for property tax abatement under that agree-
ment because of the person's membership on the governing body, board, or commission. Property that is subject to tax
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increment financing when the person becomes a member of the governing body or of the zoning or planning board or
commission does not become ineligible for tax increment financing in the same reinvestment zone because of the per-
son's membership on the governing body, board, or commission.

- (¢) The goveming body of a municipality eligible to enter into tax abatement agreements under Section 3 12.002
may agree in writing with the owner or lessee of real property that is located in a reinvestment zone to exempt from
taxation for a period not fo exceed 10 years a portion of the value of the real property or of personal property, or both,
located within the zone and owned or leased by a certificated air carrier, on the condition that the certificated air carrier
make specific real property improvements or lease for a term of 10 years or more real property improvernents located
within the reinvestment zone. An agreement may provide for the exemption of the real property in each year covered

- by the agreement to the extent its value for that year exceeds its value for the year in which the agreement is executed.
An agreement may provide for the exemption of the personal property owned or leased by a certificated air carrier lo-
cated within the reinvestment zone it each year covered by the agreement other than specific personal property that was
located within the reinvestment zone at any time before the period covered by the agreement with the mamicipality.

(f) The agreements made with owners of property iri an enterprise zone that is also designated as a reinvestment
zone are not required {o contain identical terms for the portion of the value of property that is to be exempt and the du-

ration of the agreement.

(g) Notwithstanding the other provisions of this chapter, the governing body of a municipality eligible to enter into
tax abatement agreements under Section 312.002 may agree in writing with the owner of real property that is located in
a reinvestment zone to exempt from taxation for a period not to exceed five years a portion of the value of the real
property or of tangible personal property located on the real property, -or both, that is used to provide housing for mili-
tary personnel employed at a military facility located in or near the municipality. An agreement may provide for the
exemption of the real property in each year covered by the agreement only to the extent its value for that year exceeds
its value for the year in which the agreement is-executed. An agreement may provide for the exemption of tangible
personal property located on the real property m each year covered by the agreement other than tangible personal prop-
erty that was located on the real property at any time before the period covered by the agreement with the municipality
and other than inventory or supplics. The governing body of the municipality may adopt guidelines and criteria for tax
abatement agreements entered into under this subsection that are different from the guidelines and criteria that apply to
tax abatement agreements entered into under another provision of this section. Tax abatement agreements entered into
under this subsection are not required to contain identical terms for the portion of the value of the property that is to be
exempt or for the duration of the exemption as tax abatement agreements entered into with the owners of property in the
reinvestment zone under another provision of this section. . ) ' o o

(h) The Texas Department of Economic Development or its successor may recommend that a taxing unit enter into

a tax abatement agreement with a person under this chapter. In determining whether to enter into a tax abatement
agreement under this section, the governing body of a municipality shall consider airy recommendation made by the

Texas Department of Economic Development or its successor. :

HISTORY: Stats. 1995 74th Leg. Sess. Ch. 985; Stats. 2001 77th Leg. Sess. Ch. 560, 765, 1016, effective September
11,2001, Ch. 640, effective June 13, 2001, Ch. 1258, effective June 15, 2001; Stats. 2003 78th Leg. Sess. Ch. 149, ef-
fective May 27, 2003, Ch. 978, effective September 1, 2003; Stats. 2005 79th Leg. Sess., Ch. 412 (8.B. 1652), § 16,
effective September 1, 2005; Stats. 2005 79th Leg. Sess., Ch. 728 (H.B. 2018), § 23.001(82), effective September 1,

2005. .
NOTES:
2005 amendments.

Acts 2005, 79th Leg., Ch. 412 (S.B. 1652) reenacted multiple versions of (2) as one version.
Acts 2005, 79th Leg., Ch. 728 (H.B. 2018) relettered former Subsection (8), as added by Chapter 978, Acts of the

78th Legislature, Regular Session, 2003, 4s Subsection (h).

LexisNexis (R) Notes:
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§ 312.206. Tax Abatement by Other Taxing Units

(a) If property taxes on property located in the taxing jurisdiction of a municipality are abated under an agreement
made under Section 312.204 or 312. 21 1, the governing body of each other taxing unit eligible to enter into tax abate-
‘ment agreements under Section 312.002 in which the property is located may execute a wriften tax abatement agree-
- ment with the owner of the property. The agreement is not required to contain terms identical to those contained in the
agreement with the municipality. The execution, duration, and other terms of an agreement made under this section are
governed by the provisions of Sections 3 12.204, 312.205, and 312.211 applicable to a municipality. If the governin

body of the taxing unit by official action at any time before the execution of the municipal agreement expresses an in-

312.204 or 312.211 with the owner relating to the property, the terms of the municipal agreement regarding the share of
the property to be exempt in each year of the mumnicipal agreement apply to the taxation of the property by the taxing
unit. '

{b) X property taxes on property located in the taxing jurisdiction of a municipality are abated under an agreement
made by the municipality before September 1, 1989, the tenms of the agreement with the municipality regarding the -
share of the propety that is to be exempt in each year of the agreement apply to the taxation of the property by every
other taxing unit, other than a county or school district, in which the property is located. If the agreement was made be-
fore September 1, 1987, the terms regarding the share of the property to be exempt in each year of the agreement also
apply to the taxation of the property by a county or school district. '

 (c) If the governing body of a municipality designates a reinvestment zone that includes property in the extratesri-
torial jurisdiction of the municipality, the governing body of a taxing unit eligible to enter into tax abatement agree-
‘ments under Section 312.002 in which the property is located may execute a written agreement with the owner of the
property to exempt from its property taxes all or part of the value of the property in the same manner and subject to the
same restrictions as provided by Section 312.204 or 312.211 fora municipality. The taxing unit may execute an
agreement even if the municipality does not execute an agreement for the property, and the terms of the agreement are
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not required to be identical to the terms of a municipal agreement.  However, if the governing body of another eligible
taxing unit has previously executed an agreement to exempt all or part of the value of the property and that agreement is
still in effect, the terms of the subsequent agreement relating to the share of the property that is to be exempt in each
year that the existing agreement remains in effect must be identical to those of the existing agreement.

(d) If property taxes are abated on property in the extraterritorial jurisdiction of a meunicipality due to an agreement
with a county or school district made before September 1, 1989, the terms of the agreement with the county or school
district relating to the share of the property that is to be exempt in each year of the agreement apply to the taxation of
the property by every other taxing unit, other than a municipality, school district, or county, in which the property is
located. ,

(¢} If property taxes on property located in an enterprise zone are abated under this chapter, the governing body of
each taxing jurisdiction may execute a written agreement with the owner of the property not later than the 90th day after
the date the municipal or county agreement is executed, whichever is later. The agreement may, but is not required to,
contain terms that are identical to those contained in the agrecment with the municipality, county, or both, whichever
applies, and the only terms of the agreement that may vary are the portion of the property that is to be exempt from tax-
ation under the agreement and the duration of the agreement. ' :

HISTORY: Stats. 1995 74th Leg. Sess. Ch. 985, Stats. 1997 75th Leg. Sess. Ch. 855, effective September 1, 1997, Ch.
1333, effective September 1, 1997; Stats. 1999 76th Leg. Sess. Ch. 1039, effective September 1, 1999; Stats. 2001
“77th Leg. Sess. Ch. 765, effective September 1, 2001. : '

NOTES:

1999 Note: . .

(a) Ch. 1039 applies only to a tax abatement agreement entered into on or afier the effective date of this Act. A tax
abatement agreement entered into before the effective date of this Act is governed by the law as it existed on the date

the tax abatement agreement was entered into, and that law is continued in effect for that purpose,
(b) This Act applies only to ad valorem taxes mmposed on or after January 1, 2000. Acts 1999 76th Leg., Ch. 1039 § 3.
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153 SMUL. Rev. 1297, ANNUAL SURVEY OF TEXAS LAW ARTICLE: Taxation, Summer, 2000,

3 of 3 DOCUMENTS _
| - TEXAS STATUTES AND CODES ANNOTATED BY LEXISNEXIS(R)

*** CURRENT THROUGH THE 2007 REGULAR SESSION #*+
* Annotations current through cases posted on lexis.com as of June 26, 2008 *

TAX CODE
TITLE 3. LOCAL TAXATION
_ SUBTITLE B. SPECIAL PROPERTY TAX PROVISIONS :
CHAPTER 312. PROPERTY REDEVELOPMENT AND TAX ABATEMENT ACT
SUBCHAPTER B, TAX ABATEMENT IN MUNICIPAL REINVESTMENT ZONE

GO TO TEXAS CODE ARCHIVE DIRECTORY

Tex. Tax Code § 312.208 (2007)



. Page 5
Tex. Tax Code § 312.208 '

§ 312.208. Modification or Termination of Agreement

(a) At any time before the‘ expiration of an agreement made under this subchapter, the agreement may be modified by

(b) An agreement made under this subchapter may be terminated by the mutual consent of the parties in the same
manner that the agreement was approved and executed.

LexisNexis (R) Notes:

CASE NOTES

1. Where, after May 31, 1993, a school district proposed an extension of a tax abafement agreement pursuant to Tex.
Tax Code Ann. § 312.208(a), the state comptroller was not permitted to exclude the abated valuc from computation of
the district's total taxable value, beyond the original expiration date of the abatement, Calhoun County Indep. Sch. Dist.
v. Meno, 902 S.W.2d 748, 1995 Tex. App. LEXIS 1532 (Tex. App. dustin 1995). ‘
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- ) 'H.B. No. 3001

AN ACT
.reIat:ing to effective dates for tax abatements.
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

) SECTION 1. Chapter 312.204(a), Tax Code, is amended to read as follows:

7 (2) The governing bc;dy of 2 municipality eligible to enter into tax abatement agreemcnts. under Section 312.002
- may agrec in writing with the owner of taxablq real property that is Jocated in a reinvestment zone, but that is not in
an improvement project financed by tax increment bonds, to exempt from taxation a portion of the value of the real
property or of tangible personal property located on the real property, or both, for a period not to exceed 10 years,
subject to the rights of holders of outstanding bohds of the municipality, on the condition that the owner of the
. propefty make specific improvements or repairs to the property. An agreemeﬁt may provide fm; the exemption of the

real property in each year covered by the agreement only to the extent its value for that year exceeds its value for the

year in which the agreement is executed. The azreement may take effect on January 1 of the next tax ‘year after the
déte the imp;ovemeﬂts Of repairs are substantiall;v, completed. An agreemeni: may provide for the exemptxon of |
tangible personal pfoperty Iocated on the réal property in each year covered by the agreement other than tangible
‘plersona‘l proper.ty that was located on the real property at a.t;y time before the period covered by the agreement with
tﬁe municipality, md other than inventory or supplies., In a municipality that has a comprehensive zomng ordj:iénce, l‘
) an. improvement, repair, development, or redevelopment taking plac;e under an agleen;_e;nt under this section must
~ conform to the comprehensive zbning ordinance. ' |

SECTION 2. This Act takes effect September 1, 2001.
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STATE OF TEXAS

" eon eon ton

COUNTY OF JEFFERSON

- THE MOTIVA ENTERPRISES LLC TAX ABATEMENT AGREEMENT
FOR PROPERTY LOCATED IN THE MOTIVA ENTERPRISES LLC
REINVESTMENT ZONE : :

This Tax Abatement Agreement (hereinafter referred to as this “AGREEMENT") is
made and entered into by and between the Jefferson County Watér_way and Navigation District
(hereinafter referred to as the “DISTRICT™), and MOTIVA ENTERPRISES LLC (hereinafter
- referred to as “OWNER™). OWNER possesses iﬁterests in taxable real property located within

~ the 2003 Motiva Enterprises LLC Reinvestment Zone (hereinafter referred to as the
“REINVESTMENT ZONE™). This AGREEMENT is limited to the planned expansxon of the
OWNER’S Port Arthur Refinery facilities and associated piping and equipment to be constructed
and known as the Port Arthur Refinery Expansion Project (hereinafte\r referred to as the
“PROJECT”). The REINVESTMENT ZONE is an area within Jefferson County, Texas,
generally described as the 2003 Motiva Enterprises LLC Reinvestment Zone. The legal
descnptlon of the REINVESTMENT ZONE is attached hereto as Exhibit A.

I AUTHORIZATION

This AGREEMENT is alithoﬁzed by the Texas Property Redevelopment and Tax
Abatement Act, Tex. Tax Code Chapter 312, as amended and by Resolution of the Jefferson

~  County Waterway and Navigation Dlslnct adopting the “JEFFERSON COUNTY UNIFORM

TAX ABATEMENT POLICY - 2003, and by the Resolutmn passing the JEFFERSON
COUNTY WATERWAY AND NAVIGATION DISTRICT UNIFORM TAX ABATEMENT

POLICY 2006.
II. DEFINITIONS

For purposes of this AGREEMENT, the following terms shall have the meanings set
forth below:
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1. “Certified Appraised Value™ means the appraised value of the property within the
~ REINVESTMENT ZONE as certified by the Jefferson cOumy Appraxsal District
 as of the January 1% valuation date.

2. “Abatement” means the full or partial exemption from ad valorem taxes of the
value of certain property in the REINVESTMENT ZONE designated for

economic development purposes. |

3. “Ineligible Property” is fully taxable and ineligible for tax abatement and includes
land, supplies, inventory, deferred maintenance, property to be rented or leased -
- and property which has a productive life of less than ten years, or any other

property for which abatement is not allowed by state law.

4. “Eligible Property” means the buildings, structures, fixed machinery and
equipment, process units including all integral eomponents necessary for
Operations, site improvements, infrastructure, and that office space and related

fixed improvements necessary to the operation and admnustrauon of the
PROJECT.

5. “New Eligible Property” means Eligible Property the construction of which
commences éubsequent to June 30 2006. During the construction phase of the
New Eligible Property, the OWNER may make such change orders to the New
Eligible Property as are reasonably neceséary to accomplish its intended use.

6. “Taxable Value™ means the Certified Appraised Value, as determined by the
J efferson County Appraisal Dlstnct, of all industrial realty i improvements,
excluding the exempt value of pollution control devices, as determined by the
Texas Commission on Environmental Quality, owned by OWNER and iocated
W1thm the DISTRICT, minus the abated value of all industrial realty
improvements of the OWNER located within the DISTRICT.

7. “Base Year Value” means the “Taxable Value” of all industrial realty
improvements of the QOWNER located within the DISTRICT as of the January 1,

2
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2006, minus the abated value of all industrial realty improvements of the
OWNER located in the DISTRICT, but not the PROJECT for which this
AGREEMENT relates including the abated value of all other projects, of the
OWNER granted by the DISTRICT and in existence for that “Base Year”.

8. “Direct Hire of Local Labor” shall mean the hiring of labor through a local hiring

office which is not operated by a “Local Subcontractor”,

9. “Local Subcontractor” shall mean any confractor whese principal Corporate
Offices are located in an eight county region comprising Jefferson, Orange,
Hardin, Jasper, Newton, Liberty, Tyler, and Chambers Counties or a Texas
Historically Underutilized Businesses (HUBs) (also known as Dlsadvantaged
Business Enterprises, or DBES) as deﬁned in Paragraph II1.

10. “Affiliate” shall mean, as to the person spec1ﬁed, any person (a) controllmg,

controlled by or under comimon control with such specified person, or (b) which
- beneficially owns or holds fifty percent (50%}) or more of any class of stock or

other equity interest of such specified persbn, or (c) fifty percent (50%) or more
of any class of whose stock or equity interest is beneficially owned or held by |
such specified person and its Affiliates; For purpdses of this definition “control”
means the power to direct the management and policies of the person, directly or
mdu'ectly, whether through the ownership of votmg securities, by contract or
otherwise; and the terms “coni:ollmg” and “controlled” have meamngs cotrelative

to the forcgomg

11. “PROJECT” is MOTIVA’S expansion of the refining operations at the Port
* Arthur Refinery, as herein described
12. “BOARD?” the board of the Jefferson County Waterway and Navigation District

Il MOTIVA REPRESENTATIONS/OBLIGATIONS

3
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MOTIVA agrees as a result of the PROJECT:

-1. To maintain an employment level of not less than 300 full-time employees
(it_lcluding full-time contract employees) in the new units listed in item 3, below;

2. To report and certify the requisite employment levels to the COUNTY within 30
days after the end of each calendar quatter during the periods of ‘this
AGREEMENT.

3. To expand the Port Arthur refinery crude oil throughput from its current capacity
of 275,000BPSD to as much as 600,000BPSD. To accomplish this expansion, the
OWNER will construct a new Crude Unit, Vacuum Unit, Delayed Coker, '
Hydrotreater, Reformer, Isomerization Unit, Hydrocracker, Diesel Hydrotreater, Cat
Feed Hydrotreater, and Sulfur Recovery Unit. Additionally, OWNER will upgrade or
revamp existing units and offsite utilities and infrastructure directly related to. the

- integration of the pew units to the existing site..

4. To report and certify to the DISTRICT BOARD the requisite cost of the
 improvements made within sixty days after the completion of the improvements (or
. 60 days after the Effective Date, whichever is later). _

5. To make a good faith effort to identify and ensure that local vendors, suppliers
and sub-contractors are given the opportunity to bid on contracts for the purchase of
supplies and services in connection with construction of the PROJECT. _

- 6. To encourage and promote the utilization of Texas Historically Underutilized
Businesses (HUBs) (also known as Disadvantaged Business Enterprises, or DBEs) by
the general contractor by ensuring a good faith effort is made to give HUB vendors
‘and contractors an.opportunity to bid on contracts for supplies and services.

a. A HUB is a Texas business owned or controlled by Socially and Economically
. Disadvantaged Individuals as defined by all applicable federal or state laws and
local policies, including Black Americans, Hispanic Americans, Native -
Americans, Asian-Pacific Americans, Asian-Indian Americans, women and

individuals with disabilities.

b. A HUB is one that is at least 51 percent owned or controlied by one or more
women or Socially and Economically Disadvantaged Individuals or, in the case
of a publicly owned business, one that at least 51 percent of the stock of which

. is controlled by one or more women or Socially and Economically

Disadvantaged Individuals.

¢. A business that has been certified as a HUB/DBE by an agency of the federal
government or the State of Texas is presumed to be a HUB/DBE for purposes of

this policy.

4

1A-T T ® Al Thnrsmnlandn: TOTMTTY | frtiaem Bt At ATV Thna

W rndrtrokh TINVT Fravn-Taal



d. Only a HUB/DBE with its principal office in the State of Texas will be
recognized as a HUB/DBE for purposes of this policy. Such HUB/DBE wiill be
considered “Local Subcontractors” for purposes of this agreement.

As to the use of local and HUB vendors, suppliers and sub-contractors, good faith effort will
include, at a mmunum ,

a. consultation with chambers of commerce, trade associations and other regional
economic development organizations to identify local and HUB vendors, suppliers and

sub-contractors,

. b. notifying a reasonable number of local and HUB vendors, suppliers and sub-contractors,
allowing sufficient time for effective participation of the planned work to be sub-contracted

or materials, supplies or equipment to be purchased;

c. providing local and HUB vendors, suppliers and sub-contractors who are interested in
bidding on a subcontract or confract for materials, supplies or equipment, adequate
information regarding the project (i.e., plans, specifications, scope of work, bonding and
insurance requirements, and a point of contract within the Prime Contractor:

d. hégotiating in good faith with interested local and HUB Vendors; suppliers or sub-
contraciors, and awarding sub-coniracts or contracts for materials, supplies or equipment to
local or HUB vendors, suppliers or sub-contractors when they are the lowest responsive

bidder.

IV VALUE AND TERM OF ABATEMENT

This AGREEMENT shall be cffective for the Abatement of the valuc as determined by
the Jefferson County Appraisal District of New Eligible Property beginning on the January 1
valuation date immediately following the substantial completion of the PROJECT.

The OWNER shall have the option of perfénning the coﬁstrucﬁon by Direct Hire of
Local Labor, Local Subcontractor, or any other method he may select. OWNER agrees to utilize
its best efforts to employee Local Labor and Local Subcontractors ‘where possﬂ)le. While no
abatement will be granted for the portion of the value of New Eligiblé Propefty which is not
attributable to the use of Direct Hire of Local Labor or Local Subcontractors, this exclusion shall
not appIY to the portion of work not performed by Local Labor or Loca.l Subcontractors if the
 BOARD determines they are not qualified or willing to pe:fomi the work required in a
wmpeﬁﬁve manner, In the case were Local Labbr or Local Subcontractors are not employed

5
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due to the fact they are not competitive, that portion of the value oha[l be treated as though it
were provided by Local Labor and be eligible for abatement. To quahﬁ( for work not performed
by Local Labor or Local Subcontractors_the OWNER shall and shall furnish or make available
for inspection the following information or written statements to the DISTRICT at least every

six (6)months during the construction period of capital improvements:

(1)  Statement by OWNER describing the status of construction of the contemplated
improvements, percentage of construction completed, construction schedule and

Ownmer’s estimate of taxable value of constructed improvements on the date of the

statement and

(2) - All material, evidence and data necessary for the Board to decide if the OWNER
qualifies for Non Local Labor or Non Local Subcontractors abatement mciudmg
but not limited to the OWNER’S efforts to comply with Section III, IV and XI.

(3) Any mformatlon documents or records of any kind reasonably necessary for the
DISTRICT’S evaluation of OWNER’S comphance W1th the terms and conditions
. of this Agreement and the DISTRICT’S guidelines, provided that OWNER shall
not be required to furnish any mformatlon, documents, or records Wthh a

reasonable prudent OWNER under the same or similar circumstances would

' conszder to be harmfiul to its business operations.

OWNER’S statements described above shall be certified and verified by OWNER’S

project manager or other appropriate répresentative._

‘ A Prehmmaxy Abatement Percentage (PAP) shall be granted based on the following
schedules. This shall apply to the portion of value attrlbutable to the use of Direct Hire of Local
Labor (LL), the portion of value attributable to the use of Local Subcontractors (LS)and the
value attributable to the work determined by the BOARD that is attributable to the work done by
contractors or labor that there is not Local Labor or Local Subcontractors qualified or willing to

perform the work(NAL)..
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For the portion of the value of New Eligibie Property -provided by Direct Hire of Local

Labor, Local Subcontractbrs, or otherwise eligible for abatement.

YEAR OF ABATEMENT PRELIMINARY ABATEMENT PERCENTAGE ( FAP)

YEAR1-10 100%

When construction of the PROIECT is completed, the DISTRICT shall receive the total

value of New Eligible Property from the Jefferson County Appraisal District and appoint a
committee consisting of appropriate persons from the DISTRICT and the OWNER to determine:

(2) the total value of New Eligible Property attributable to the Direct Hire of Local Labor
(LL);
(b) the total value of New Eligible Property attributable to Local Subcontractors(LS)

(c) the total value of New Eligible Property not attributable to Local Labor or Local
- Subcontractors but still eligible for abatement as Local Labor(NAL); and

(d) the total value of New Ehgxb[e Property for which no abatement will be granted '
(Ineligible Property). : L

‘When the values have been determined for (a), {(b), (c)of the precedmg Paragraph, the
Local Percentage (LP) shall be determined by dividing the total value of the New Eligible
_Property attnbutable to the Direct Hire of Local Labor(ILL), Local Subcontractors(LS) and other
~eligible values due to lmquahf ed or unavailability of Local Labor or Local Subcontractors(NAL)
by the total value of the New Ehgible Property Utilizing the information provided by OWNER
pursuant to Article XI below, the Fi inal Abatement Percentage (FAP) for each year of Abatement
as-set forth above, shall be determined by multiplying the LP and the PAP. The Final Abatement
Percentage (FAP) shall be the percentage of the value of the New Eligible Property which will be
abated subject to the other terms of this AGREEMENT, and specifically subject to the provisions
relatmg to Adjustment for Base Year Value Decline (Article V) and Adjustment for Productive
Lives (Article VL.). It is the intent of OWNER and DISTRICT that following the completion of
the construction of the PROJECT, the LP and the FAP will be calculated and scheduled at that
time for each succeeding year of abatement. Further analysis or review of such percentages is

not anticipated or contemplated herein.
V. TAXABILITY

7
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During the period that this AGREEMENT is effective, taxes shall be payable as follows:

a. The value of Ineligible Property shall be fully taxable;

b. The Taxable Value of existing Eligible Property as determined each year shall be
fully taxable: and
c. The value of New Eligible Properties shall be abated as set forth in Article III,

herein.

VL. ADJUSTMENTS TO ABATEMENT FOR BASE YEAR VALUE DECLINE

The Jefferson County Appraisal District has established the values as of January 1, 2006
as set forth on Exhibit B, attached and incorporated by reference herein for all purposes, and
 such values shall be the values used to calculate the Base Year Value as herein defined. If on
January 1% of any tax year the Taxablc Value of ali realty i mprovements owned by the OWNER

" within the jurisdiction of the DISTRICT is less than the Base Year Value and/or in the event that
- the OWNER reduces its ad valorem taxes on personal property otherwise payable to the
DISTRICT by participating in a foreign trade zone exemption from local property taxes without
- negotlatmg an agreernent to do so with the DISTRICT, then the abatement of value otherwIse
available shall be reduced by one dollar for each dollar that the Taxable Value of realty
- improvements is less than the Base Year Value and, also, for each dollar of tax reduction
attributable to special treatment from foreign trade Zone exemption participation. The abatement
value shall never be reduced to less than zero and there shall be no carry over from one year to

_another.

VII> ADJUSTMENT FOR PRODUCTIVE LIVES

If at any time jt is determined that one-half () the estimated productive life of the
improvements is less than the term of years of abatement under this AGREEMENT, the term of
abatement shall be reduced to one-half () the productive life of the i Improvements and the
OWNER shall pay to the DISTRICT the full amount of taxes otherwise abated i in each yearin-
which the term of abatement exceeded onc-halfu of the actual productive life of the PROJECT.,
7_ If after the Pro_]ect becomes operational, any improvement otherwise ehg:ble for abatement

8
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should prove to have a productive life less than one-half () the term of abatement because of
obsolescence, wear, deterioration, damage or other reasons, and the improvement is immediately
replaced with the same or better quality improvement, then in that event the i improvement shall
not be subJect to the penalty of this Article. Any recapture hereunder shall be payable within
sixty (60) days of written notice. QWNER shall certify by statement to the DISTRICT and the
Jefferson County Appraisal District the predicted estimated productive life of i improvements

. upon completion of the construction and each year thereafter.

VIIL. CONTEMPLATED IMPROVEMENTS

- OWNER represents that it will construct the PROJECT at an estimated cost of THREE

‘ BILLION— FIVE HUNDRED MILLION DOLLARS ($3,500, 000 ,000), and with a productwe

life in excess of sixteen years. OWNER represents that it intends to request from the TCEQ

~ exemption from ad valorem taxes with respect to the PROJECT for pollution control equipment

with an estimated value not to exceed SIX HUNDRED MILLION DOLLARS ($600,000 ,000).

-OWNER aclmowlcdges and understands that in the event the TCEQ exemption from ad valorem
taxes with respect to the PROJECT exceeds $600,000,000 plus 10% the DISTRICT may assert
that a material mistepresentation has occurred and the DISTRICT may declare a total default

. under the Abatement Contract, resulting in recapture of previously abated taxes and forfeiture of

R future abatement.

‘OWNER agrees and warrants that afli nnprovements shall be completed in accordance
w1th all applicable law. OWNER agrees and warrants, that it shall not make any use of the
property that is inconsistent with the general purpose of encouragmg development or
redevelopment of the REINVESTMENT ZONE during the period that this AGREEMENT isin

effect.

NOTE: Fallure to accurately disclose exempted property within 60 days of such
- exemption being approved by the TCEQ after construction is complete may result in a total
default under the Abatement Contract, resulting in recapture of previously abated taxes

and forfelture of future abatement,

9
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IX. EVENT OF DEFAULT

Dunng the abatement period covered by this AGREEMENT, thc DISTRICT may declare
a default hereunder by the OWNER if the OWNER fails to commence construction of the |
PROJECT within two (2) years from the effective date ‘of this AGREEMENT, fails to construct -
the PROJECT, or refuses or neglects to comply with any of the terms of this AGREEMENT, or
if any representation made by the OWNER in this AGREEMENT or to obtain the benefits of this
AGREEMENT is false or misleading in any material respect, or if any representation regarding
the value of the new eligible property for which exemption from the TCEQ is sought is

matenally incorrect.

- Should the DISTRICT determine the OWNER to be in default n this AGREEMENT, the
DISTRICT shall notify the OWNER in writing prior to the end of the abatement period, and if
- Such default is not cured within sixty (60) days from the date of such notice (“Cure Period™),
then this AGREEMENT may be terminated; prov1ded however that in the case of a default that
is caused by circumstances beyond OWNER’S reasonable control which cannot with due -
diligence be cured within such sixty-day period, the Cure Penod shall be deemed extended if the
OWNER' immediately, upon the receipt of such notice, (i) adv:scs the DISTRICT of OWNER’S
 intention to institute all steps necessary to cure such default and (ii) institutes and thereafter

pursues to completlon with reasonable dispatch all steps necessary to cure same.

In the event the OWNER allows their ad valorem taxes owed the DISTRICT to become
delinquent and fails to timely and properly follow the legal procedures for their protest and/or
contest, or if the QWNER violates any of the terms and condltlons of this AGREEMENT and
fails to cure during the Cure Period, this AGREEMENT may then be terminated by a majority
vote of the BOARD, and all taxes previously abated by virtue of this AGREEMENT shall be
recaptured and become due and payablc within sixty (60) days of the termination.

In the event the PROJECT contemplated herein is completed and begins producing
product or service, but subscqucnﬂy discontinues producing product or service for any reason
excepting fire, explosion or other casualty, accident or natural disaster, for a period of one year
during the abatement period then this AGREEMENT may be terminated by ma_jonty vote of the
BOARD. [In the event of termination pursuant to the provisions of this paragraph, the abatement
of the taxes for the calendar year dunng which the PROJECT no longer produces product or
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- service shall terminate and the taxes due shall be paid to the DISTRICT prior to the delinquency
'~ date for such year. In such event all taxes  previously abated shall be recaptured and pald within

sucty (60) days of the tennmatlon
X. ADMINISTRATION

This AGREEMENT shall be administered on behalf of the DISTRICT by the Board of
Directors (the “Board™) and/or other persons appointed by the Board. The OWNER shall allow
. authonized empioyees and/or répresentatives of the DISTRICT who have been designated and
approved by the Board to have access to this PROJECT during the term of this AGREEMENT to
inspect the PROJECT to determine compliance with the terms and conditions of the o
AGREEMENT. All inspections will be made at a mutually agreeable time after the giving of
reasonable prior notice and will only be cdnciucted in such manner as to not unreasonably
interfere with the construction and/or operation of the PROJECT. | All inspections will be made
with one or more representauves of the OWNER and in accordance with QWNER’S safety

standards.

Upon completion of the PROJECT, the BOARD and/or other persons appointed by the
" Board shall annually evaluate the PROJECT to ensure comphance with the terms and provisions

of this AGREEMENT

The Chief Appraiser of the fefferson County Appraisal District shall annually determine
 the taxable value of the real and personal property subject to this AGREEMENT. The Chief
Appraiser shall record both the net taxable value after abatement and the full taxable value in the
appraisal records. The full taxable value amount listed in the appraisal records shall be used to
‘compute the amount of abated taxes that are required to be recaptured and paid in the event this
AGREEMENT is terminated in a manner that results in recapture. Each year the OWNER shall
furnish the Chief Appraiser Wlth such mformatlon outlined in Chapter 22, V.AT.S. Tax Code, as
may be necessary for the admlmstrat:on of the abatement specified herein, and shall allow
authorized employees and agents of the Jefferson County Appraisal District access to the

- OWNER'’S property to inspect the property for purposes of making their detennination of value.

If the DISTRICT terminates this AGREEMENT pursuant to any provision of this
AGREEMENT, it shall provide OWNER written notice of such termination., If OWNER
| 11
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believes that such termination is improper, OWNER may ﬁIe suit in a court of compctent
_]UIlSdiCtIOIl in Jefferson County, Texas, appcalmg such termination within ninety (90) days after
receipt from the DISTRICT of written notice of the termination. Ifan appeal suit is filed,
OWNER shall remit to the DISTRICT, within sixty (60) days after receipt of the notice of
termination, any additional and/or recaptured taxes as may be payable during the pendency of
~ the litigation pursuant to the payment provisions of S.ection 42.08 V.AT.S. Tax Code. If the
final determination of the appeal increases OWNER tax liability abeve the amount of tax paid,
OWNER shall remit the additional tax to the DISTRICT pursuant t6 Section 42. 42 V.AT.S, Tax
Code. If the final determination of the appeal decreases OWNER’S tax liability, the DISTRICT
shall refund to OWNER the difference between the amount of tax paid and the amount of tax for
which OWNER is liable pursuant to Section 42.43, V.A.T.S. Tax Code.

'XI. INFORMATION PROVIDED BY OWNER

OWNER agrees to annually furnish information necessary for the DISTRICT to evaluate
OWNER compliance with the terms and conditions of t]:us AGREEMENT. OWNER further
agrees that on or before March 1 of each year of this AGREEN[ENT excluding the initial

- March 1%, OWNER shall notice the DISTRICT with an annual report/statement of comphance

with this AGREEMENT.

_ - The OWNER shall certlfy the commencement and completion date of the contemplated
_ nnprovements described i in Article VII. Herein. Additionally, OWNER shall, within thirty (30)
days following receipt of a written request from the DISTR_ICT, furmsh or make available for
inspection the following information or written staiemeﬁts to the DISTRICT at least every six
months during the construction period of the PROJECT: :

1 Statement by OWNER describing the status of construction of the contemplated
improvements, percentage of construction compieted, construction schedule and
OWNER'’S estimate of taxable value of constructed merovements on the date of

the statement; and

(2)-  Any information, documents or records of any kind reasonably necessary for the
DISTRICT’S evaluation of OWNER’S compliance with the terms and condifions
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of this AGREEMENT and the DISTRICT’S guidelines, provided that OWNER
shall not be required to furnish any information, documents, or records which a

reasonable prudent OWNER under the same or similar cucumstances would

consider to be harmful to its business operations.

OWNER’S statements described above shall be verified by OWNER’S project manager

or other appropriate representative.

XII INDEMNIFICATION

7 OWNER agrees to mdemmfy and hold harmless DISTRICT, its Board, officers and
- employees from and against al} obhgatlons, claims, demands and causes of action of every
kind and character (including the amounts of j udgments, penalties, interest, court costs
and legal fees incurred in defense of the same) arising in favor of other governmehtal
entities and agencies or third parties (including employeces of OWNERY) as a result of or
arising out of, the covenants to be performed by OWNER under this AGREEMENT, or
any rights and provisions granted in this AGREEMENT. '

XIIE. ASSIGNMENT

~ DISTRICT may assign this AGREEMENT, in whole or in part, to a new owner or
OWNER of the same PROJECT, or a portion thereof, or to an Affiliate of OWNER upon written

" approval by resolution of the Board of such assxgnment and approval shall not be unreasonably
~withheld or delayed It shall not be unreasonable for the Board to withhold approval if OWNER

-or the proposed assignee are liable to the DISTRICT for outstandmg taxes or other obligations,
XIV. MODIFICATION OR TERMINATION

Atany time'bcfore the expiration of this AGREEMENT , the parties may, upon mutual
consent, modify or terminate the origiral AGREEMENT. Such modification or termination shall
be done in accordance with the , V.A.T.S. Tax Code Section 312.208. - -
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' XV. AUTHORITY OF AGENT

By acceptance of this AGREEMENT and/or any benefits conferred hereunder, OWNER
represents and warrants that its undersigned agents have complete and unrestricted authority to
enter info this AGREEMENT and to obligate and bind OWNER to all of the terms, covenants

and conditions contained herein.

XVI. MERGER

The Parties agree that this AGREEMENT contains all of the terms and conditions of the
understanding of the parties relating to the. subject matter hereof. All prior negotiations,
discussions, correspondence and preliminéry understandings between the parties and others

relating hereto are superseded by this AGREEMENT.

. XVIL. NOTICE

~Any notice and/or statement required and permitted to be delivered shall be deemed
delivered by depositing same in the United States mail, certified with return receipt requested,
postage prepaid, addressed to the appropriate party at the following addresses:

OWNER: : Tom Purves '
MOTIVA Enterprises LLC
2555 Savanna Ave.
Port Arthur, Texas 77641
. 409-989-7001
409-989-7774 (facsimile)

With a copy to: :
: Shell Oil Tax Department
910 Louisiana
Houston, Texas 77002
713-241-303¢9
713-241-3095
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To the DISTRICT:

JEFFERSON COUNTY WATERWAY AND NAVIGATION DISTRTICT

2348 HIGHWAY 69

-P.0. BOX 778

NEDERLAND, TX 77627-0778
TEL. (409)7294588

FAX (409)7294377

XVIL APPLICABLE LAW AND VENUE

This AGREEMENT is made, and shall be construed and interpreted under the laws of the
State of Texas and venue shall lie in Jefferson County, Texas. .

XIX. SEVERABILITY

In the event any provisions of this AGREEMENT is illegal, invalid, or unenforceable
under present or future laws, then, and in that event, it is the intention of the parties hereto
that the remainder of this AGREEMENT shall not be affected thereby, and it is also the
intention of the parties to this AGREEMENT that the lieu of each clause or provisions that is
found to be illegal, invalid, or unenforceable, a provision be added to this AGREEMENT
which is legal, valid and enforceable and is a similar in terms as possible to the provision

+ found to be illegal, invalid or unenforceable. ‘

Executed in duplicate this the ' : !q day oQAﬂLZOOG.
FOR THE DISTRICT:

'QMW |

For OWNER:

40 v
TomPurves: (0 20 MoneTre
Plant Manager
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Motiva Enterprises LLC
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
[*1] SECTION 1. Subsection {b), Section 403.303, Government Code, is amended to read as follows:

{b} After receipt of a petition, the comﬁtroiler shall hold a hearing, The comptroller has the burden to prove the accuracy of the
findings. UntH a final dedision is made by the comptroller, the taxable value of property in the district is determined, with respect to

property subject to the protest, according to the value claimed tiy the schoo! district or property owner, except that the value to be
ppraisal roll vaiue for the year of the study. If after a hearlng the

comptroller concludes that the findings should be changed, the comptrolier shall order the appropriate changes and shall certify {p>
-the changes <D] to the commtissfoner of education {A> THE CHANGES IN THE VALUES OFTHE SCHOOL DISTR[_CI“ THAT BROUGHT

[*2] SECTION 2. Section 1.08, Tax Codé, is amended to read as follows:

Sec. 1.0B. TIMELINESS OF ACTION BY MAIL, When a property owner Is required by this title to make d payment or to file or deliver 2
report, application, statement, or other document or paper [A> BY <A] [D> before <D] a specified [A> DUE <A] date, his action is

timely ify ‘
{1) it is sent by regular first-class mail, properly addressed with postage prepaid; and

{2) it bears a post office cancellation mark of a date eariler than [A> OR ON «<A] the specified {A> DUE <A] date and within the
specified period or the property owner furnishes satisfactory proof that it was deposited in the mail [A> ON OR <A] before the
spedfied [A> DUE <A] date and within the spedified period. C . :

[*3] SECTION 3. Subsection (b), Section 1.085, Tax Code, as amended by Chapters 984 and 1173, Acts of the 78th Legislature,
Regular Sesslon, 2003, is reenacted to read as fol lows:

{b) An agreement between a chief appraiser and a property owner must:
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(1) be in-writing:

(2) be signed by the chief appraiser and the property owner; and
(3) specify:

{A) the medium of communication;

{B) the type of communication covered;

(C} the means for protecting the éecurity of a com munication;

(D) the means for co nfirming delivery of a comm unication; and

(E) the electronic mail address of the property owner or person designated to represent the property owner under Section 1.111, as
applicable. ) B

[*4] SECTION 4. Subsections (a) and {b), Section 5.05, Tax Code, are amended to read 3s follows:

(1) a general appraisal manual;
(2) special appraisal manuais [A> AS AUTHORIZED BY LAW <A] ;

(3) cost, price, and depreciation schedules [A> AS AUTHORIZED BY LAW <A] [D> , with provision for inserting local mariet index
factors and with a standard procedure for determining local market index factors <DJ ;

(4) [A> PERIODIC <A] news and reference bulletins;

(5) {A> AN <A] annotated [A> VERSION OF THIS TITLE AND TITLE 3 <A] [D> digests of all laws relating to property taxation
<D] ; and ’ -

{6) a handbook [A> CONTAINING SELECTED LAWS AND <Al [D> of <] all rules promulgated by the comptroller relating to the
property tax and its administration. - ) .

(b) The comptrolter shall revise ar supplement all materiais [A> ISSUED BY THE COMPTROLLER OR APPROVE OTHER PUBLICAT_IONS

<A] periodically as necessary to keep them current.
[*5]3 SEC.TIdN 5. Section 6.05, Tax Code, is amended by adding Subsection (i) to read as follows:

[A> (I) TO ENSURE ADHERENCE WIT H GENERALLY ACCEPTED APPRAISAL PRACTICES, THE BOARD OF DIRECTORS OF AN
APPRAISAL DISTRICT. SHALL DEVELOP BIENNIALLY A WRITTEN PLAN FOR THE PERIODIC REAPPRAISAL OF ALL PROPER TY WITHIN
THE BOUNDARIES OF THE DISTRICT ACCORDING TO THE REQUIREMENTS GF SECTION 25.18 AND SHALL HOLD A PUBLIC HEARING
TO CONSIDER THE PROPGSED FLAN. NOT LATER THAN THE 10TH DAY BEFORE THE DATE OF THE HEARING, THE SECRETARY OF THE
BOARD SHALL DELIVER TO THE PRESIDING OFFICER OF THE GOVERNING BODY OF EACH TAXING UNIT PARTICIPATING IN THE
DISTRICT A WRITTEN NOTICE OF THE DATE, TIME, AND PLACE FOR THE HEARING. NOT LATER THAN SEFTEMBER 15 OF EACH EVEN-
" MUMBERED YEAR, THE BOARD SHALL COMPLETE ITS HEARINGS, MAKE ANY AMENDMENTS, AND BY RESOLUTION FINALLY APPROVE
THE PLAN. COPIES OF THE APPROVED PLAN SHALL BE DISTRIBUTED TO THE PRESIDING OFFICER OF THE GOVERNING BODY OF
EACH TAXING UNIT PARTICIPATING IN THE DISTRICT AND TO THE COMPTROLLER WITHIN 60 DAYS OF THE APPROVAL DATE. <A]

. [*6] SECTION 6. Secton 11.161, Tax Code, Is amended to read as follows:

Sec. 11.161, IMPLEMENTS OF HUSBANDRY. [A> MACHINERY AND EQUIPMENT ITEMS <A] [b:- Implements of husbandry <D] that
are used in the production of farm or ranch products or of imber [A> , REGARDLESS OF THEIR PRIMARY DESIGN, ARE CONSIDERED

TO BE IMPLEMENTS OF HUSBANDRY AND <A] are exempt from ad valorem taxation.
[*7]1 SECTION 7. Subsection (a), Section 11.429, Tax Code, is amended to read as follows:

(3) The chief appraiser shall accept and approve or deny an application for an exemption under Section 11.22 after the ﬁlihg deadline
provided by Section 11.43 if the application is filed not later than [A> ONE YEAR AFTER THE DELINQUENCY DATE FOR TﬂE TAXES ON

THE PROPERTY <A] [D> the first anniversary of the eartier of: <D] .
{D> (1) the date the taxes on the property were paid; or éD]
.{D> (2) the date the taxes became delinqx;ent <D]J .
{*8] SECTION 8. Section 21.02, Tax Code,' is-amended by adding Subsection (d) to read as follows:

[A> (D) A MOTOR VEHICLE DOES NOT HAVE TAXABLE SITUS IN A TAXING UNIT UNDER SUBSECTION (A)(1) IF, ON JANUARY 1, THE
VEHICLE: <A] | !

[A> (1) HAS BEEN LGCATED FOR LESS THAN 60 DAYS AT A PLACE OF BUSINESS OF A PERSON WHO HOLDS A WHOLESALE MOTOR
VEHICLE AUCTION GENERAL DISTINGUISHING NUMBER ISSUED BY THE TEXAS DEPARTMENT OF TRANSPORTATION UNDER
CHAPTER 503, TRANSPORTATION CODE, FOR THAT PLACE OF BUSINESS; AND <A]
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[A> (2) 1S OFFERED FOR RESALE. <A}
f*9] SECTION 9, Section 22.04, Tax Cede, is amended by adding Subsection (d) to read as follows:

[A> (D) THIS SECTION DOES NOT APPLY TO A MOTOR VEHICLE THAT ON JANUARY 1 IS LOCATED AT A PLACE OF BUSINESS OF A
PERSON'WHO HOLDS A WHOLESALE MOTOR VEHICLE AUCTION GENERAL DISTINGUISHING NUMBER ISSUED BY THE TEXAS
DEPARTMENT OF TRANSPORTATION UNDER CHAPTER 503, TRANSPORTATION CODE, FOR THAT PLACE OF BUSINESS, AND THAT:

<A]

[A> (1) HAS NOT ACQUIRED TAXABLE SITUS UNDER SECTION 21.02(A)(1) IN A TAXING UNIT THAT PARTICIPATES IN THE
APPRAISAL DISTRICT BECAUSE THE VEHICLE IS DESCRIBED BY SECTION 21.02{D); <A}

fA> (2) s OFFERED FOR SALE BY A DEALER WHO HOLDS A DEALER'S GENERAL DISTINGUISHING NUMBER ISSUED BY THE TEXAS
DEPARTMENT OF TRANSPORTATION UNDER CHAPTER 503, TRANSPORTATION CODE, AND WHOSE INVENTORY OF MOTOR VEHICLES
IS SUBJECT TO TAXATION IN THE MANNER PROVIDED BY SECTIONS 23.121 AND 23.122; OR <A] ’ o

[A> (3) IS COLLATERAL POSSESSED BY A LTENHOLDER AND OFFERED FOR SALE IN FORECLOSURE OF A SECURITY INTEREST, <A]

[*10] SECTION 10. Subsections (a) and (b), Section 25.18, Tax Code, are amended to read as follows:

(2) Each appraisal office shali implement [A> THE <A] [D> a <D1] pian for periodic reappraisal of property [A> APPROVED BY THE

BOARD OF DIRECTORS UNDER SECTION 6.05(I) <A] [D> to update appraised values <D].

{b) The plan shall provide for [A> THE FOLLOWING <A] reappraisal [A> ACTIVITIES FOR <A] [D> of <D] afl real [A> AND
PERSONAL <A] property in the district at Jeast once every three years [A> : <A] .

A= (1) IDENTIFYING PROPERTIES TO BE APPRAISED THROUGH PHYSICAL INSPECTION OR BY OTHER RELIABLE MEANS OF
IDENTIFICATION, INCLUDING DEEDS OR OTHER LEGAL DOCUMENTATION, AERIAL PHOTOGRAFPHS, LAND-BASED PHOTOGRAPHS,

SURVEYS, MAPS, AND PROPERTY SKETCHES; <A] _
[A> (2) IDENTIFYING AND UPDATING RELEVANT CHARACTERISTICS OF EACH PROPERTY IN THE APPRAISAL RECORDS; <A]
[A> (3) DEFINING MARKET AREAS IN THE DISTRICT; <Al
[A> (2) IDENTIFYING PROPERTY CHARACTERISTICS THAT AFFECT PROPERTY VALUE IN EACH MARKET AREA, INCLUDING: <A}
[A> (A) THE LOCATION AND MARKET AREA OF PROPERTY; <A] '

[A> (B) PHYSICAL ATTRIBUTES OF PROPERTY, SUCH AS SIZE, AGE, AND CONDITION; <A]
[A> .(c) LEGAL AND- ECONOMIC ATTRIBUTES; AND <A] ‘

[A> (D) EASEMENTS, COVENANTS, LEASES, RESERVATIO
OR LEGAL RESTRICTIONS; <A)

[A> (5) DEVELOPING AN APPRAISAL MODEL THAT REFLECTS THE RELATIONSHIP AMONG THE PROPERTY. CHARACTERISTICS
AFFECTING VALUE IN EACH MARKET AREA AND DETERMINES THE CONTRIBUTION OF INDIVIDUAL PROPERTY CHARACTERISTICS ;

NS, CONTRACTS, DECLARATIONS, SPECTAL ASSESSMENTS, ORDINANCES,

[A> (6) APPLYING THE CONCLUSIONS REFLECTED IN THE MODEL TO THE CHARACTERISTICS OF THE PROPERTIES BEING
APPRAISED; AND <Al . '

[A> (7) REVIEWING THE APPRAISAL RESULTS TO DETERMINE VALUE <AJ .

{*11] SECTION 11. Subsection (b), Section 25.19, Tax Code, as amended by Chapters 1358 and 1517, Acts of the 76th Legislature,

Reguiar Session, 1999, Is reenacted to read as fol lows:
{b) The chief appralser s.hall separate real from personal property and include n the notice for each:
(1) a list of the taxing units in which the property is taxabie;

(2) the appraised value of ti1e propé‘rty'in the preceding year;

(3) the taxable value of l:hg property in the preceding year for each taxing unit taxing the property;

(4) the appraised value of the praperty for the current year and the king and amount of each partial exemption, if any, approved for
the current year; .
{5) if the appraised value is greater than it was in the preceding year, the amount of tax that wou!ci be imposed on the property on

the basis of the tax rate for the preceding year;

(6) in italic typeface, the following statement: "The Texas Legislature does not set the amount of your local taxes. Your property tax
burden is decided by your focally elected officials, and all Inquirfes concerning your taxes should be directed {0 those officials";

{7) a detailed explanation of the time and procedure for protesting the value;

(8) the date and place the appraisal review board will begin hearing protests; and
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(9) a brief explanation that the governing body of each taxi'ng unit decides whether or not taxes on the property will increase and the
appraisal district only determines the vaiue of the property. ’

[*12] SECTION 12. Subsection (¢}, Section 2519, Tax Code, is amended to read as follows:

{€) In the case of the residence homestead of a person 65 years of age or older [A> OR DISABLED <A] that is subject to the
limitation on a tax increase over the preceding year for schoo! tax purposes, the chief appraiser shall indicate on the notice that the
preceding year's taxes may not be increased. ‘ .

[*13] SECTION 13. Subsection {a), Section 26.05, Tax Code, is amended to read as follows:

is received by the taxing unit, shall adopt a tax rate for the current tax
- adopted. The tax rate cansists of two components, each of which must be approved separ ately. The components are:

(1) {A>FOR A TAXING UNIT OTHER THAN A SCHOOL DISTRICT, <A] the rate that, if applied to the totat taxable value, will impose
the total arnount published under Section 26.04(e)(3)(C}, less any amount of additional sales and use tax revenue that will be used to
Pay debt service [A> « OR, FOR A SCHOOL DISTRICT, THE RATE PUBLISHED UNDER SECTION 44.004(C)(2)(A)(II)(B}, EDUCATION
CODE <A] ; and

(2) the rate that, if applied to the total taxable value, will impose the amount of taxes needed to fund malntenance and operation
expenditures of the unit for the next year. ' ’ c

[*14]_ SECTION 14. Subsection {a), Sectlon 111,301, Tax Code, is amended to read as folfows;

(2) An eligible person is entitled to a refudd of state sales and use taxes imposed under Chapter 151 and state franchise taxes
imposed under Chapter 171 paid in a calendar year for which the person paid ad valorem taxes te a school district on property that in
that yearis: - . :

(1) located in a reinvestment zone estabiished under Chapter 312;

(2} exempt in whole ar in part from the payment of ad valorem taxes imposed by a municipality or a county under a tax abatement
agreement entered into with the municipality or county under Chapter 312; and

(3) not subject to a tax abatement agreement [A> OR AN AGREEMENT TO LIMIT THE APPRAISED VALUE OF PROPERTY UNDER

CHAPTER 313 <A} entered into by the school district. .
[*15] SECTION 15. Section 111.304, Tax Code, {s amended to read as follows:

Sec. 111.304. EVALUATION; [A> BIENNIAL <A] [D> ANNUAL <D] REPORT. Not fater than December [A> 31 <A [D> 1 <D] of
each [A> EVEN-NUMEBERED <A] year, the comptrolfer shall submit [A> A <A] [D> an annual <D] report to the tegislature. The

report: i
(1) must document the applications for refunds fited with the comptroller under this subchapter;

{2) must document the refunds pald by the comptroller under this chapter; and
(3) may Indude any otherrelevant information that the comptroller determines is a}ppiicabfe‘ té this subchapter or to Chapter 312,
ded by Chapters 560, 640, and 1258, Acts of the 77th

[*16] SECTION 16. Subsection {a), Section 312.204, Tax Code, as amen
Legistature, Reguilar Session, 2001, is reenacted to read as foliows:

- (a) The governing body of a municipality eligible to enter into. tax abatement agreements under Section 312.002 may agree In writing
‘with the owner of taxable real property that is located in a reinvestment zoneg, but that is not in an Improvement praject financed by
tax increment bonds, to exem Pt from taxation a portion of the value of the real property or of ta ngible personal property located on
the real property, or both, for a period not to exce ed 10 years, on the condition that the owner of the propetty make specific
frmprovements or repairs to the property. The goveming body of an eligible municipality.- may agree in writing with the owner of a
leasehold interest in tax-exempt real property that is located tn a reinvestment zone, but that is not in an improvement project
financed by tax increment bonds, to exempt a portion of the value of property subject to.ad valorem taxation, induding the leasehold
interest, improvements, ar tangible personal property tocated an the real praperty, for a period not to exceed 10 years, on the
Condition that the owner of tha leasehold interest make specific improvements or repa Irs to the real property. A tax abatement

[ tibject ta the rights of holders of outstanding bonds of the municipality. An agreement exempting

with the rmunicipality, Including inventery and supplies. In a municipality that has a comprehenstve zoning ordinance, an
improvement, repair, development, or redevelopment taking Place under an agreement under this section must conform to the

comprehensive zoning ordinance.

[*17] SECTION 17. Subsection (&), Section 39,903, Utilities Code, as amended by Chapters 1394, 1451, and 1466, Acts of the 77th
Legisiature, Reguiar Sesston, 2001, is reenacted and amended to read as follows: ’ :

(&) Money in the system benefit fund may be appropﬁated to provide funding solely for the following fegulatory purposes [A> , <A]
[D> and <P] In the following order of priority: : :

(1) progrems to assist low-income electric customers by providing the 10 percent reduced rate prescribed by Subsection (h);
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(2) custorner education programs, administrative expenses incurred by the commission in implementing and administering this

chapter, and expenses incqrred by the office under this chapter;

(4) [D> the school funding loss mechanism provided by Section 39.901; <D

[D> (5) <Df[ programs to assist low-income electric customers by providing the 20 percent reduced rate prescribed by Subsection

(h}; and

the commission determines are reasenable and necessary.

[*18] SECTION 18. The following statutes are repealed;

and

(2) Section 39.901, Wilities Code.

{*19] SECTION 19. (a) Exce pt as provided by Subsection (b) of thig section, this Act takes effect September 1, 2005, .

{b) Section 6 of this Act takes effect January 1, 2006.
HISTORY: '
Approved by the Governer June 17, 2005
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