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Attn: Opinion Committee 

CERTIFIEDMAIL 
. RETURN RECEIPT REQUESTED 

P.O. Box 12548 . 
Austil1,Texas 78711-2548 . 

>.Re: Request for an opinion regarding commissions on bond forfeitures coHectedbya 
. District Attorney ....,.. . , ..... 

'.' De~;GeheraIAbboti: . 

. lam r~questil1g:your opinioi1regarqingtheauthorityofa.District Attorn,ey to retain'a ". 
commission on monies cQllectedthroi,igkbond fc;tfeiture proceedings .. The. questiohs presented •... 

'. are:: 

1 .• ' Does' S~ctiol1A 1'.005 of theGov~~eiii Cod~~ut6orizeaDistrict Attomeytor~tain.··. 
, the theieinstateaperceritagd,,~f an1ountscollt~ctedb§hj~office,bi1bond forfeitUres ' .. 

as.a.:cornmisslon? '" '.' .... . . . ......,. ."','. . .....; ., 
", 

, .,i 

" 

If authorized, is such a commission 'subject to the approval,of,the Commissioners' 
Court?' ," , " " ,..' 

. ' • ,\.", , ., r. 

If authQtited,into'Which:.countYfund lssrtC:h,.a·'. commissio!l' properiy\Jepc)sit.ed:~nd.· " .•.. 
forwhatputpos~,tnayif6~ used? ···i )";~' . '.0: ',,\," ./. .,'..' ., ... , ..... , 

, ····Background .. ' 
". . ...... __ . ,} 

. ,.,," 

,. "The'p annin County.Crillliharbi$triGrAtt6r~ey' s '9mc~'piosecute's all ,b()lld, forfeiture 
cases ari$ing'·inFannin CO\lnty;coiIects the'Jorfeituresfrom;'ca~l) bOllQs, and sureties; as' , " , ... , 

.' • appli~able;and deposits' the' proceeds\vithtl)e :apptopriate,offi6er ... ·Currently,·' all ,forfeited, 
. amounts are deposited into thegeneralfundofthecounty .. This office believes thar Gov'f.Code 

§41.0Q5 ~Jthorizes the. retention of· the' therein stated, pet~entages of. amounts collectedasa 
coinmission . arid that such . retention i$. not subject tathe approval Qf tlieCommissioners' Court.,' 

" This offige is.tlncertain as to whichcol,lnty fund such co'ni11lissions.should be deposited into, but .' 
believes they should be treated' similarly to asset fQrfeiture funds and used for the official 
.purp~ses of the office;· The Commissicmers'Courthas hpresse~I thebdiefthat theyhaveti~e 
. sole authority to approve whether or not this office may collect ()olnl11issions 'and the further 

belief that all money collected must be deposited into the county's general fund. . 

Legal Arguments and Authorities 

".- . 

. . ':' 

, ",-' 



, r·, 

TEX. GOVT. CODE ANN. §41.005 is a codification of former articles 335 and 337 
V.T.C.S. §41.005(b) states that "[t]he district or county attorney may retain a commission from 
money collected for the state or a county." Forfeitures on bail bonds are payable to the state. See 
TEX. CODE CRIM. PRO. ART. 22.02 (2012). Amounts collected on bond forfeitures thus 

. appear to be money collected for the state or county and would therefore be subject to a 
. commission. §41.005 is silent as to the necessity of the Commissioners' Court ingranting 
permission to a District Attorney to retain commissions under that section. See TEX. GOVT. 
CODE ANN. §4L005 (2012). The Code Construction Act defines "may" as creating 
discretionary authority or granting permission or a power. TEX. GOVT. CODE ANN. §311.0 16 
(2012). It thus appears that a District Attorney is granted discretionary authority by statute to 
retain commissions on money collected and that such authority is not dependent upon a grant of 

. authority or approval from the Commissioners' Court ofa county. 
'. . ,,' "-', 

. . " The Texas c:onstitutionstat~s that.fees earned by districtoffice:rsshall.be paid into the .. 
·.coJ.1nty treasury for the account Qfth,e prpper fund. TEX; CONST. ART.·XVI,.§6L TheCbdeof' 
Criplinalfroceduteestablishes' funds for the use . of the District AttomeY's.office. fof offiCial,' 
purposes~suchasthe asset forfeiture fund and the hot check fund; but d6es notspecitYwhat:shall ' 

. ' .. be.dbne\Vitl1comm·issions. See TEX.: pODE.··CRIM. PRO .. ·.ART. 59.06,' J02,O()7 (201~): . 
. • ·.,Likewis~,Cha:pter 41. of the G()vernment Code is siIenLasto.~heproperdisp()sition of 

'cPlllmissiol1sreta.inedonfundsc611ectedor forwhatpulJ'oses~l1eymaybeus~d, Commissions 
onqondforfei turesco llectedby aDistrict Attorney seem' cOl11parable to asset foifeituresal1dh9t, 
cheqk fees tn that they-are, proceeds of actiolls initiated.andprosecuteClby theOistrisi Attorney' ~ . 

'offiye:; 'In thus' seems reasonable to J.1sethem jrtAiTIanner compaiab}eto the use.sof 9ther{im(ls 
retairieqbythe District Attorney; mime]y; for the offiCial pyrpOSis9ftheoffice·. ,. .' 

-.' - '. '. ',' 
1:'- 5.':.:'" 

Con6lusion J . 

.. <Ir~quest y04r:as~ist!mceil1detenAiriingw~~therbond' fOl'~eiture~ iire:subJect:tQ ;the ,"" 
, .• c6fuinl~$10i1s· asd~sciibedin §41.QOS,'whetber such~ommissionsare s~bjec,tio<the.approy'al 'of, ' .. , 

,'. ···.·th¢' C'otpmis~ioner~'!,Court" ~ndji)towhich cqunty.fuuQsJ.1911 comnlissiolirmlH£ b¢depositeq.' 
;A:di,Hti6raUYi' ;i'reqiw8t''Y04fPpi)1.iol1,regardingperrnissWle . pj1fposes'for'the.use.·of~uch 
,t9inmlss~8tls: ...' . ...... .' J. ". ' .. ' .' . \ ,....'; ,,, ' •. 

i·:;·ir~spectf\l11y,·reqtiest'Yollr.oPilli6n.~egaiding,these.i~s~es", 

'"-" ... " 

.. chardE. Glaser '. '. . '.'., . '. .... ...•.•.. . ..... 
. FanniilCOunty CrirninalDistrict A,ttorney ..... .' 


