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'r'The Honorable Greg Abbott R o CERTIFIED MAIL :
‘Attorney General of Texas ~ =~ = . RETURN RECEIPT REQUESTED
* - Attn: Opinion Committee - R S T R , _
. P.O. Box 12548
- "_;Austm Iexas /25/11 2348
i -l:"'Re Request for an opmlon regardmg commnssnons on bond forfeltures collected by a:
5]D1strlct Attorney ' T e T SR RRIETER : :
. o j Dear General Abbott ‘

R I am requestmg your oplmo gardmg the authorlty of a.Dlstnct Attorney 10 retam a:
' ‘_“‘icomm1s51on on monies collected through bond forfelture proceedmgs The questlons presented 5

_s,".cases arlsmg m Fannm County, collects the for.feltures ;from sash bonds and suretres ‘as
o ‘fr'appllcable and - dep051ts ‘the - proceeds ‘with ‘the- approprlate ‘officef, Currently, all forfelted’::'
. amounts are depos1ted into the general fund of the county: This, ofﬁce ‘beheves that' Gov’t. Code" B TR
L '§4l 005 authorrzes the. retention. of the- thereln stated.. percentages “of ‘amiounts. collected asta
~ commission-and that such’ retentlon is not subject to the approval of the Commlssmners ‘Coutt. L R
‘ -"‘_Thls office is uncertain as to which county fund such commissions: should be deposrted into, but = o
S ,beheves they should be treated ‘similarly:. 10 asset forferture funds :and. used- for. the ofﬁclal, S
:;f}purposes of the office.  The. Commissioners’ Court has expressed the belief that they have the
- sole authorlty to approve whether or.not this office may collect commissions ‘and the’ further )
bel1ef that all money collected must be deposxted mto the county s general fund ' -

“Legal Arguments and Authorltles '




TEX. GOVT. CODE ANN. §41.005 is a codification of former artxcles 335 and 337
V.T.C.S. §41.005(b) states that “[t]he district or county attorney may retain a commission from -
money collected for the state or a county.” Forfeitures on bail bonds are payable to the state. See
- TEX. CODE CRIM. PRO. ART. 22.02 (2012). Amounts collected on bond forfeitures thus
" appear to be money collected for the state or county and would therefore be subject to a
“commission. §41.005 is silent as to the necessity of the Commissioners’ Court in’ granting

permission to a District Attorney to retain commissions under that section. "See TEX GOVT. -

CODE ANN. §41.005 (2012). The Code Construction Act defines “may” as creating
; drsoretronary authorlty or grantmg permission or a power. TEX. GOVT. CODE ANN. §3 11. 016
(2012). It thus® appears that a District Attorney is granted d1scret10nary authorrty by statute to

. retain commissions on money collected and that such authority i is.not dependent upon a grant of :
B authorlty or approval from the Commrssroners Court of a county o ol

The Texas Constltutlon states that fees earned by dlstrrct ofﬁcers shall be pard mto the e

: o ~county treasury for the account of the proper fund TEX: CONST. ART. XVI §61 The Code of o

o rninal Procedure estabhshes funds for the - ‘use- of " tne District Attorney S ofﬁce Ior off1c1al:' '_
= ;purposes suich:as the asset forfeiture fund and the hot check fund; but does not: speclfy what shall -«

*‘be done with- commissiors. “See .TEX. CODE. CRIM. PRO. ART. 59.06, 102.007 (2012). "

. #leew1se '»‘Chapter 41 of the Government Code 1s s11ent as to: the proper dlsposrtlon of ;,‘: o =

: Fanmn County Cnmmal Drstr_ tAttorney;g T




