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July 24, 2015, 2015
The Honorable Ken Paxton
Texas Attorney General
P.O. Box 12548
Austin, TX 78711
Dear Attorney General Paxton,
Please consider this request an addendum to further clarify my request of July 16.
Specifically, my question is what procedure a state agency should follow if the U.S. or Texas Supreme
Court recognizes a new constitutional right and compliance with that ruling requires the expenditure of
additional state funds. For example, the Employees Retirement System of Texas has unilaterally granted
state benefits to same-sex spouses after the U.S. Supreme Court's decision in Obergefell.
Article 8, Section 6, of the Texas Constitution provides that "(n)o money shall be drawn from the
Treasury but in pursuance of specific appropriations made by law." TEX. CONST. art VIII, 6. If an
expenditure requires going beyond an appropriated amount while the Legislature is not in session, the
Legislature has provided a method to address such situations by establishing an emergency fund under the
oversight of the governor. TEX. GOV'T CODE 401.061. If the governor certifies there is an emergency
for the executive branch, and previously appropriated funds for that purpose have been spent or obligated,
the comptroller is to determine whether money other than the emergency appropriation is available and, if
not, pay the amounts necessary from the emergency appropriation. Id. 401.063.
I would submit that because only the Legislature may appropriate funds, an agency must follow the state
law process for receiving additional funding needed to comply with a court order.
Sincerely,

Representative Dan Flynn
House District 2
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Dan Flynn
State Representative • District 2

The Honorable Ken Paxton
Texas Attorney General
P.O. Box 12548
Austin, TX 78711

RE:

Request for attorney general opinion regarding status of law pertaining to marriage in
Texas

Dear Attorney General Paxton:
I respectfully request that you provide this office with a formal written opinion regarding the
following questions:
I.

What is the current law pertaining to marriage in Texas?

2. Is action by the Texas legislature required to implement same-sex marriage in Texas?
3.

Without revision to Texas statute, are marriage licenses issued to same-sex individuals
since June 26, 2015, valid?

4. Absent further action by the Texas Legislature, do state agencies have authority to adopt
policies and procedures to grant other benefits, specifically including employment benefit
programs and adoption, arising under Texas law to same-sex couples?
5. In the event that the Texas legislature does not amend current law, what action could the
federal government take to implement same-sex marriage?
Please see the attached brief addressing the above referenced issues. Thank you for your time and
consideration.
Sincerely,

State Representative Dan Flynn, HD-2

1.
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The Honorable Ken Paxton
Texas Attorney General
P.O. Box 12548
Austin, TX 78711

RE:

Brief in support of request for attorney general opinion regarding status of law
pertaining to marriage in Texas

ISSUEN0.1:

What is the current law pertaining to marriage in Texas?

ISSUEN0.2:

Is action by the Texas legislature required to implement same-sex
marriage in Texas?

ISSUE NO. 3:

Without revision to Texas statute, are marriage licenses issued to
same-sex individuals since June 26, 2015, valid?

ISSUEN0.4:

Absent further action by the Texas Legislature, do state agencies
have authority to adopt policies and procedures to grant other
benefits, specifically including employment benefit programs and
adoption, arising under Texas law to same-sex couples?

ISSUE NO. 5:

In the event that the Texas legislature does not amend current law,
what action could the federal government take to implement samesex marriage?

i '

Committees: Chairman, Pensions Comlllitiee •.Investments & Financial Serviees·~ .Select Committee on Emerging Issues in Law Enforcement
Chairman, Task Force on Military and Vet~rans' Affairs, Natio~al Conference of State Legislators

Dan.Fly.nn@house.state.tx.us

I.

STATEMENT OF FACTS:

On June 26, 2015, the United States Supreme Court held in Obergefell v. Hodges
that there is now a constitutional right to same-sex marriage. No. 14-556 (2015). Despite
neither Texas nor any Texas official being a party to Obergefell, certain state agencies
and local governmental officials raced to implement same-sex marriage, while Texas law
remains unchanged. For example on the same date, the Texas Department of State Health
Services (DSHS) unilaterally changed the state promulgated marriage license application
to delete the blanks for "man" and "woman" in place of "applicant one" and "applicant
two."

Compare

htt p://www. khv.com/slory/2 420782/lexas-revises-marriage-lioense-

applications-effective-immediately

with

https://docs.google.com/viewer?url=http://www.dshs.state.tx.us/vs/fi eld/docs/vsl 80-(2)fillable.pdf.
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http://www. texastri bune.org/201 5/06/16/te, as-same-sex-couples-begin-marry/
Although Texas was not a party to Obergefell, United States District Judge
Orlando Garcia applied the Supreme Court's opinion and entered a Final Judgment on
July 7, 2015, that enjoins the Texas Governor, Texas Department of State Health
Services, and Bexar County Clerk "from enforcing Texas laws prohibiting same-sex
marriage." DeLeon v. Perry, Cause No. SA-13-CA-00982-0LG (W.D. Tex., July 7,
2015). Specifically, Judge Garcia entered judgment that "any law denying same-sex
couples the right to marry, including Article I, §32 of the Texas Constitution ... violate
... the United States Constitution." Id.

II.
A.

ARGUMENT AND AUTHORITIES

Does Any Interpretation of Texas Law Provide for Same-Sex Marriage?

No interpretation of existing Texas law results in allowance of same-sex marriage.
Rather than Texas law prohibiting same-sex marriage, Texas law solely defines marriage
"only as a union of one man and one woman." Tex. Const. Art. I, §32. In terms of a
formal marriage, the Texas Family Code provides the following:
•

Tex. Fam. Code §2.001 - "MARRIAGE LICENSE. (a) A man and a woman
desiring to enter into a ceremonial marriage must obtain a marriage license from
the county clerk of any county of this state. (b) A license may not be issued for
the marriage of persons of the same sex." (emphasis added).

•

Tex. Fam. Code §2.401 - "PROOF OF INFORMAL MARRIAGE. (a) In a
judicial, administrative, or other proceeding, the marriage of a man and woman
may be proved by evidence that. .. " (emphasis added).
Judge Garcia ruled unconstitutional "any Texas law denying same-sex couples

the right to marry." Yet, even with the federal courts striking as unconstitutional Tex.
Const. Art. I, §32, Tex. Fam. Code §§2.00l(b), 2.401, what remains?
With the removal of Texas laws prohibiting same-sex marriage, no Texas law
exists that provides for same-sex marriage. After the federal court's striking of Texas law
that prohibits same-sex marriage, the remaining Texas statutes still only define marriage
as between "a man and a woman." See Tex. Fam. Code §§2.00l(b), 2.401.
Judge Garcia's Final Judgment is purposeful more for what it does not order
than what it does. While Judge Garcia enjoins enforcement of Texas law "prohibiting
same-sex marriage," he does not strike Texas state law providing marriage as between
one man and one woman. To do so would effectively strike as unconstitutional all Texas
law regarding marriage, with the effect of halting all marriage in Texas - a step that the

federal court purposefully avoided. Nor has the federal court written new Texas law. No
Texas law provides for same-sex marriage. If anything, Texas Jaw now remains silent
upon the issue.

B.

How may Texas Provide for Same-Sex Marriage?
As stated in the dissent, the United States Supreme Court "is not a legislature."

Obergefell, No. 14-556 (2015) (Roberts, C.J. dissenting). As with both the United States
and Texas Constitutions, legislative powers are vested with the legislature only. Pursuant
to Tex. Const. Art. II,§ I:
DIVISION OF POWERS; THREE SEPARATE DEPARTMENTS;
EXERCISE OF POWER PROPERLY ATTACHED TO OTHER
DEPARTMENTS. The powers of the Government of the State of Texas
shall be divided into three distinct departments, each of which shall be
confided to a separate body of magistracy, to wit: Those which are
Legislative to one; those which are Executive to another, and those which
are Judicial to another; and no person, or collection of persons, being of
one of these departments, shall exercise any power properly attached to
either of the others, except in the instances herein expressly permitted.
(emphasis added).
Furthermore, the Tenth Amendment to the United States Constitution
provides that:
The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to
the people.
Should the Texas legislature so act, Tex. Fam. Code §§2.00l(b), 2.401 could be
easily rewritten to provide for same-sex marriages. Instead of "a man and a woman," the
legislature could change the definition of marriage to be between "two (or more)
persons." But, the Texas legislature has not met, nor has it acted in response to
Obergefell. Although the Texas Constitution vests legislative powers solely with the
Texas Legislature, no action has been taken that would create same-sex marriage under

Texas law. Absent legislative action, no Texas law defines or otherwise establishes
marriage between homosexual couples.
C.

Can the State Award What Does Not Exist?

The county clerk shall furnish the [marriage] application form as prescribed by
the bureau of vital statistics. Tex. Fam. Code §2.004(a). Implicit in this requirement is
that the form prescribed by the bureau of vital statistics conform with state law, as it is
only from state law by which the Texas Department of State Health Services' Bureau of
Vital Statistics derives its executive branch authority. Tex. Const. Art. II, § 1; see also,
Brown v. Humble Oil & Ref Co., 126 Tex. 296, 306 (1935) ("The power to pass laws

rests with the Legislature, and that power cannot be delegated to some commission or
other tribunal"). In this instance, prior to June 26, that state's application for marriage
license provide blanks for a man and a woman; on June 26, DSHS unilaterally revised the
state

form

to

only

require

information

about

two

individuals.

See,

e.g.,

http://www.klt v.corn/stmy/294 20782/texas-revises-marriage-license-applicati anseffective-immediately

with

https://docs.google.com/viewer?url=http://www.dshs.state.tx.us/vs/field/docs/vsl 80-(2)fillable.pdf;
https ://docs. google.com/viewer?url=http://www.dshs.state. tx. us/vs/field/docs/vs 180-(2)fillable.pdf.
What law granted DSHS authority to revise this state form that previously complied with
still existing Texas state law? 1

Assume, arguendo, that DSHS revised the state marriage form to allow for more than two
individuals to marry. What authority would prevent this definition under Texas law as opposed to DSHS's
unilateral change to provide for same-sex unions?

The county clerk may not issue a [marriage] license if either applicant fails to
provide the information required by this subchapter. Id at §2.009(a)(l). Chapter 2 of the
Texas Family Code only provides for marriage as between one man and one woman. It
does not, for example, provide for a marriage between two persons, whereas the federal
court could have struck any specificity defining two person as those of opposite sex. Yet,
Texas county clerks have proceeded to issue marriage licenses despite the Texas state law
provisions that remain even after the federal district court's declaration as to the
unconstitutionality of "law denying same-sex couples the right to marry." See Deleon.
As all legislative powers are vested with the Texas legislature, state agencies and local
government officials cannot issue same-sex marriage licenses without revision to Texas
statutes by the Texas Legislature providing for the same.
D.

May State Agencies Unilaterally Extend Other Benefits to Same-Sex
Couples?
In 2013, the Attorney General determined that Tex. Const. Art. I, §32(b)

prohibited a political subdivision from providing domestic partnership benefits to its
employees. Op. Tex. Att'y Gen. No. GA-1003 (2013). The rationale was that doing so
would create a legal status of domestic partnership that it not otherwise recognized by
Texas law. Id As discussed, infra, Texas law has not been changed by the Legislature to
provide for marriage between same-sex couples, i.e. recognize legal status of domestic
partnership not otherwise recognized by Texas law. Furthermore, Judge Garcia's Final
Judgment in Deleon enjoins only Texas law prohibiting same-sex marriage. Texas law
still does not recognize domestic partnerships and the prohibition recognized in GA-1003
remams.

Despite no change in Texas law, state agencies, including Teacher Retirement
System of Texas, the University of Texas System, the Texas A&M University System
and the Employees Retirement System have already implemented policies to award
state benefits to same-sex couples beyond the limits of Obergefell and DeLeon. See
http :.//www.utsystcm.edu/offices/employee-benefits/same-sex-spouse-e1igibility;
http ://www.texastribune.org/2015/07/01/spouses-gay-publ ic-employees-eligibl e-

benefits/. Do state agencies have current authority to be adopting such policies?
Also, DSHS has already unilaterally revised the state marriage license application
form. See, irifra. Does DSHS have authority to further revise its policies and procedures
to provide other benefits arising from Texas law to same-sex couples, such as revising the
state promulgated birth certificate form to allow for same-sex adoptions?

E.

What if the Texas Legislature Fails to Act?
The undersigned asserts that Texas may only comply with the federal Obergefell

and DeLeon opinions through action taken by the Texas Legislature, which has yet to
occur. Absent the Texas Legislature affirmatively providing for same-sex marriage in
order to comply with Obergefell and DeLeon, Texas law remains silent as to marriage
other than between one man and one woman. Therefore pursuant to the non-delegation
doctrine, Texas state agencies, including DSHS, cannot act without authorization from
the legislature. Without state agency action to implement same-sex marriage, local
county clerks lack authority to award same-sex marriage licenses. Therefore, any
marriage licenses issued in contradiction to Texas law to date are void.
The solution, of course, is for the Texas Governor to call a special session of the
Legislature in order to address the recent United States Supreme Court and federal
District Court rulings. During such a special session, the Legislature would have

authority pursuant to Tex. Const. Art. II, §1 to enact laws to modify existing state law.
But, what if either the Legislature was not called into special session or if, once called,
the Legislature failed to act in conformance with federal judicial mandates?
The end result would be a situation of constitutional crisis. Whereas, the federal
judiciary. might declare Texas' system of marriage unconstitutional in totality, thus
prohibiting future marriage, no authority exists for the federal government to rewrite
existing Texas state law or to step into the state's place by issuing its own federal
"marriage licenses." The lack of precedent is only surpassed by the unprecedented
overreach by the federal judiciary in stepping into the place of the legislative branch,
despite the dissent by Chief Justice Roberts. However, our state must not ignore Texas
law or our own respect for the rule of law simply out of fear of an overreaching federal
government.

III.

SUMMARY

Even after the DeLeon Final Judgment enjoining enforcement of"Texas laws
prohibiting same-sex marriage," the remaining Texas statutes do not provide for marriage
other than between one man and one woman. Pursuant to the Texas Constitution,
legislative powers are granted only to the Texas Legislature; therefore, only the
legislature has authority to revise state law in conformance with the Obergefel/ and
DeLeon decisions. Absent action by the Texas Legislature, execute branch agencies, such

as DSHS, have not been delegated authority to promulgate policies or procedures to
implement same-sex marriage in Texas or other benefits. Therefore, any marriage license
issued in contradiction with Texas state law or other policy unilaterally awarding benefits
to same-sex couples are invalid.

We urge that you issue an opinion in conformance with this analysis. Specifically,
we request that you agree that, due to the language of current Texas law, only the
Legislature's revision of existing statutes may implement the Obergefell and Deleon
mandates. Absent action by the Legislature, any state agency or local political
subdivision action to award marriage or any other benefit arising under Texas law to
same-sex couples is invalid.

Sincerely,

State Representative Dan Flynn, HD-2

