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Honorable Attorney General Ken Paxton
Office of the Texas Attorney Genetral - D \76’ K
Attention: Opinion Committee '

P.0. 0ox 12548
Austin, TX 78711-2548

Re: Request for an Opinion
Dear General Paxton:

I am writing to request an Attorney General Opinion regarding whether Texas veterans with VA home loans may execute
a cash-out refinance loan on their homestead property. :

For background purposes, | have included a letter from the Department of Savings & Mortgage Lending. The
correspondence states that due to several limitations set forth in the Texas Constitution, veterans having VA loans are
not able to obtain a cash-out refinance (equity loan) loan in Texas.

Texas Constitution, Section 50(a) (6) allows borrower to take equity out of a hamestead property under certain
conditions. The requirements which must be followed in order to originate a valid Texas "cash out” or "equity loan" are
set forth in the section and a lender must satisfy each condition in order to have a valid home equity lien on a
homestead. Section 50{g) states, "an extension of credit described by Subsection (a) (6) of this section maybe be secured
by a valid lien against homestead property if ...the lender provides the owner with the following written notice on a
separate instrument.” The notice descries the several limitations to the extension of credit in a cash-out loan. The
limitations include (but not limited to): (i) limitation of equity loan; (ii) three percent fee limitation; (iii) non-recourse for
personal liability; (iv) security of the equity loan; and {v) foreclosed by court order.

On a VA Refinance with cash-out the home would be the same collateral used as for an initial purchase. Veterans that
have 50% equity in their home and want to do 30% cash out on a VA Refinance and leaving the 20% requirement would
meet the above requirements. :

In summary, | am seeking clarification as to whether Texas Veterans may execute a cash-out refinance loan on their
homestead property.

Thank you in advance for your timely consideration of this matter.

Chairman

DIANA AREVALO « BRISCOE CAIN * DAN FLYNN + STAN LAMBERT » TERRY M. WILSON
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DEPARTMENT of
SAVINGS & MORTGAGE LENDING

Caroline C) Jones, Commissioner

January 30, 2017

Brad Barreit, Government Relations Liaison

"Texas Veterans Commission
bradley barrett(@tve.texas.gov

Rer ~ Fexas Veteran Cask-Out Loan
Dear Mr. Barreft:

We acknowledge receipt of your email requesting clarification as to why veterans
with. VA home loans in Texas are alleged]y not able to execute a vash-out refingnce loan on
their homestead property. The legal division of the Texas Department of Savings and
Mortgage Lending is the Jegal advisor to the Department-and to'the Commisgioner.
Thetefore, this opinion presents general information and isnot intended as legal advice nar

shemld you consider it such. Additionally, this information is npt itended to create, and

receipt of it does not constitute, an attorney-clent.relationship. You should consult a
qualified agtorney regarding any specific legal problem or matter,

Due to several mitations set forth in the Texas Constitution, veterans having VA.
loans are not able to-obtain 4 cash-out refinance {equity loan) loan-in. Texas.

ARTICTE XV SECTION 50(4) OF THE T5x4S CONSTITUTION

Article X V1, segtion 50(a) of the Texas Constitution provides that your homestead is
‘protected from a foreed sdle for the payment of debts except for eight types of debt,

501 purchase rioney mortgages

50(ajt2) taxes dve on the homestead
56(2)(3) an owelty pattition imposed against the entirety of the property by a eourt
' order or & wiitten agreement of the. patties 10 the parttition, inchiding a debt of
one speuse in faver of the other spouse resulting from a division or award of a.
family homestead in'a divorde proceeding
50(83(4) the refinance of a lien against a homestead, inclading a federal tax lien
tesulting from the tax debt of both spouses, if the homestead 18 a family
homestead, or from the tax debt of the owner
S0(a)(5) hone improvement loan or new construction of homestead property
5ota)(6) Texas cash-out togn
50a¥7) - areverse morigage
50(2)(8) conversion and refinance of personal property lien secured by & manufactured
’ heme to a real property Iien



SECTION 50(4)(6) — TEXAS CASH-QUT LOAN

VA's Cash-Out Refitianice Loan is for omeowners who want to take cash out of their
home equity. However, even though the VA allows for a cash-out refinance, that does not
- imply that VA Tendérs will do so.

Section 50(2)(6) allows a borrower to take equity out of a homestead property under
certain conditions. The requirements which must be followed it order 16 ofigifiate a valid
Texas “Cash Ouf” or “Equity Lean” are set forth in the section and & lender must satisfy each.
condifion in order to have a valid iome equity lien on a homestead. Section 50{g) sfates, “an
extension of credit described by Subsection {a)(6) of this section miay be secured by a valid
lien against homestead property if. . . the leader provides the owner with the following
written nofice on 4 sepurate instrumherit,” The notiee deseribes the several limitationsto the
extension of credit #n.a vash-out loan. The limitations include (but are not lirnited to)}: (i)
limitation of equﬁy laan amount; (ii) three percent fee limitation; ({) non-recourse for
persanal Hability; (iv) security of the equity loan; and (v) foreclosed by court order.

First, the VA vash-out program follows the same maximurn Iehdx‘hg Iimits as the VA
loan to purchase a home-and will guaranty loans up to- 100% of the valuerof your home. Thus,
the VA equity loan amourtt, when added to the aggregate-total of the outstanding balances of
all other liens against the property, can represent 100 percent of the property’s value.
However, thisis not the case in Téxas. The principal loan amonnt, when added to the
aggregate-total of the outstanding balances of all othier liens against the property, may not

exceed 80%of the fiir market value. Section S0()(6)(B). Second, generally all Vetetans
using the VA Home Loan Guaranty beriefit must.pay a funiding fee. The funding fee is 2
percentage of the loan amourt which varies based on the type of loan and your military
category, if you at a first-fime or subsequent loan user, and whether you make a down
payment. This fee goes directly to the government to help find the 1oan guaranitee program.
Funding fees vary from 9,5% to 3.3%. However; the Texas.Constitution Timits fees and
charges tothree pereentof the loan ameunt. Section SD(AX6)E). Third, the Constitution
provides that the loan must be witheut recourse for personal liability. Section 50(a)(63(C).
Thus, a Texas lender must look only to the homestead collateral to-satisfy the debt. Fourth,
no additional eollateral may be security for the loan. Section $0(a)(6)(H). Lastly, the lien thay
be foreclosed only with & court order. Section 50€)(6)(D).

VA4 CASH-OQUTE REFINGNCE

In suim, due 16 the many limitations set forth in the Texas Constitution, veterans
having VA loans are not able to obtain a cash-out refinance fequity loan) loan in Texas,
Howsver, veterans in Texas may still refinance an existing VA Loan witha VA Streamline
Refinancs (IRRRL) Loan, reffnangé 4 conventional, FHA or USDA Iodn info 2 new VA loan
refinance, or refinance a VA loan to a conventional.

ocly,
| _sl,.n”ey

Reberto A, Kamifrez
Associate General Counsel



