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distributing of child-like sex dolls in the U.S. The legislative findings of the CREEPER Act
expressed concern that the dolls make rape easier by teaching the rapist how to subdue the victim
and overcome resistance.8 And child-like sex dolls can normalize a pedophile’s behaviors and
potentially shift society’s norms to make pedophilia more socially acceptable. 9
Texas Penal Code Section 43.23 states, “a person commits an offense, if, knowing its content
and character…promotes or possesses with intent to promote any obscene material or obscene
device.”10 The offense is a felony if such person’s activities are for purpose of resale 11 or if the
obscene material is shown on trial to visually depict activities described by Section
43.21(a)(1)(B) engaged in by “an image that to a reasonable person would be virtually
indistinguishable from the image of a child younger than 18 years or age; or an image created,
adapted, or modified to be the image of an identifiable child.” 12 “Obscene material” means
“anything tangible that is capable of being used or adapted to arouse interest, whether through
the medium of reading, observation, sound, or in any other manner, but does not include an
actual three dimensional obscene device.” 13 “Obscene device” is defined as “a device including a
dildo or artificial vagina, designed or marketed as useful primarily for the stimulation of human
genital organs.”14 Section 43.21 defines terms used throughout the subchapter on obscenity and
concludes with “If any of the depictions or descriptions of sexual conduct described in this
section are declared by a court of competent jurisdiction to be unlawfully included herein, this
declaration shall not invalidate this section as to other patently offensive sexual conduct included
herein.” Section 43.21 states, “’Patently offensive’ means so offensive on its face as to affront
current community standards of decency.”
In 2004, obscene device retailers and sellers filed a declaratory action to challenge the
constitutionality and enjoin the enforcement of the Texas statutory provisions criminalizing the
promotion of obscene devices.15 In 2006, U.S. District Judge Lee Yeakel dismissed the suit
ruling there was no constitutionally protected right to publicly promote obscene devices. The
obscene device sellers appealed.16 On February 12, 2008, two judges of a three-judge panel of
the United States Court of Appeals for the Fifth Circuit overturned the district court’s ruling that
the Texas statute was constitutional and held that under the Fourteenth Amendment the statute
was unconstitutional.17
On October 29, 2008, District Judge Yeakel released a two-page document attached as Exhibit A
in which he stated that the Texas Attorney General’s Office notified him that they would not file
a writ of certiorari with the Supreme Court. On November 13, 2008, Judge Yeakel filed a Joint
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Status Report attached as Exhibit B that noted the parties had come to an agreement, “Texas
Penal Code §§ 43.23, to the extent that it applies to ‘obscene devices’ as defined in Texas Penal
Code § 43.21(a)(7), is declared to be facially unconstitutional and unenforceable throughout the
State of Texas.”
Interestingly, on July 3, 2008, the Thirteenth District Court of Appeals – Corpus Christi, issued
an opinion acknowledging the Fifth Circuit’s holding that section 43.23 was unconstitutional but
stating, “This Court thus remains duty-bound, for better or worse, to follow the rulings of the
court of criminal appeals, which has held – in contrast to the Fifth Circuit – that section 43.23
does not violate the due process clause of the Fourteenth Amendment.” 18
Notwithstanding the aforementioned jurisprudence, I would like clarification whether “child-like
sex dolls” are, as specified in Texas Penal Code § 43.21(a)(2), “anything tangible that is capable
of being used or adapted to arouse interest, whether through the medium of…observation, sound,
or in any other manner” and if so, whether the possession, sale and distribution of such dolls may
be prosecuted under Texas law? Section 43.21(a)(2)’s exception to “an actual three dimensional
obscene device” does not appear to preclude a “child-like sex doll” from the meaning of
“obscene material” because: 1) the reference to “obscene device” in the exception is arguably
nullified due to Judge Yeakel’s final judgment in Reliable, and 2) if the clause is still in effect,
“obscene device” is limited to “a device including a dildo or artificial vagina, designed or
marketed as useful primarily for the stimulation of human genital organs” and should not include
“child-like sex dolls.”
Alternatively, is there any other Texas law that prohibits the possession, sale, and distribution of
child-like sex dolls?
Please expedite your response on this urgent matter for the safety and protection of Texas
children. Thank you for considering this request.
Sincerely,

Matt Krause
Chairman
Texas House Committee on General Investigating
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