
Constance Filley Johnson 
CRIMINAL DISTRICT ATTORNEY 

205 N. BRIDGE, SUITE 301 
VICTORIA, TEXAS 77901-8085 

Phone: (361) 575-0468 
Fax: (361) 576-4139 

July 8, 2022 

Via email: opinion.committee@oag.texas.gov 
Office of the Attorney General of Texas 
Attn: Opinion Committee 
P.O. Box 12548 
Austin, Texas 78711-2548 

Re: Request for Attorney General Opinion; Victoria County Water Control and Improvement 
District No. 2 

Dear Committee Members: 

The attached letter and request for opinion was submitted to this office concerning the 
Victoria County Water Control and Improvement District No.2. As this entity is not an authorized 
requestor, this office was asked to exercise its discretion and submit the question related in the 
attached documents. After review of same, this office is formally submitting this question and 
requesting an opinion on the matters contained therein. 

If you have any questions, or require any more information in order to fulfill this request, 
please do not hesitate to contact the undersigned at (361) 575-0468 or by email at 
cfiohnson@vctx.org. You may also contact my Asst. District Attorney Luis A. Martinez for any 
further information you may need or with any questions. 

Attachments: 

As Stated 

RQ-0467-KP
FILE# ML-49144-22
I.D.#  49144

d1m4
Received



DAVID C. GRIFFIN†m
ROBERT E. McKNIGHT, JR.
  (ALSO LICENSED IN LOUISIANA)

          OF COUNSEL

HOWARD R. MAREK***
JOHN GRIFFIN, JR*†"
LYNN KNAUPP**

†       BOARD CERTIFIED • PERSONAL INJURY TRIAL LAW
            TEXAS BOARD OF LEGAL SPECIALIZATION

m      BOARD CERTIFIED • CIVIL TRIAL LAW
             NATIONAL BOARD OF TRIAL ADVOCACY

*       BOARD CERTIFIED • CIVIL TRIAL LAW

**     BOARD CERTIFIED • FAMILY LAW

***   BOARD CERTIFIED • REAL ESTATE LAW

"       BOARD CERTIFIED • CONSUMER AND 
             COMMERCIAL LAW

MAREK, GRIFFIN & KNAUPP

ATTORNEYS AT LAW
The McFaddin Building

203 N. LIBERTY STREET
VICTORIA, TEXAS 77901

TELEPHONE (361) 573-5500
FAX (361) 573-5040
www.lawmgk.com

mcknightr@lawmgk.com

June 14, 2022

By email opinion.committee@oag.texas.gov
Office of the Attorney General
Attention: Opinion Committee
P.O. Box 12548
Austin, Texas 78711-2548

Re: Victoria County Water Control & Improvement District No. 2

Dear Committee Members,

Constance Filley Johnson, District Attorney for Victoria County, has kindly agreed to
request on behalf of the above-referenced public utility (“the District”) the Attorney General’s
opinion on a matter concerning the District’s interest & sinking (“I&S”) fund. I am the District’s
attorney and am not among those authorized to request directly an opinion. Ms. Johnson and I
understand from your website that “[a] person other than an authorized requestor who would like
to request an attorney general opinion may ask an authorized requestor to submit the question to
the attorney general.”1

General Legal Background

The District is subject to TEX. WATER CODE §§ 51.001-51.875, which includes authority
to issue bonds. More specifically, the District operates under Article XVI, Section 59, of the
Texas Constitution, so its bond-issuing authority is governed by § 51.402: “A district operating
under Article XVI, Section 59, of the Texas Constitution, may incur debt evidenced by the
issuance of bonds for any purpose authorized by this chapter, Chapter 49, or other applicable
laws, including debt which is necessary to provide improvements and maintenance of
improvements to achieve the purposes for which the district was created.”

Once the issuance of bonds has been approved, a district’s governing board levies a tax to
serve two purposes: “to redeem and discharge the bonds at maturity,” and “to pay for the
expenses of assessing and collecting the taxes.” TEX. WATER CODE § 51.433(a) & (b). These

1 https://www.texasattorneygeneral.gov/attorney-general-opinions 

https://www.texasattorneygeneral.gov/attorney-general-opinions
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taxes must be deposited into a district’s interest and sinking fund. Tax money deposited into a
district’s interest and sinking fund “may be used only” for the following three uses:

(1) to pay principal and interest on the bonds;
(2) to defray the expenses of assessing and collecting the taxes; and
(3) to pay principal and interest due under a contract with the United States if

bonds have not been deposited with the United States.

TEX. WATER CODE § 51.436(b).

In Opinion No. JM-142 (April 11, 1984) (Exh. A), the Attorney General allowed a fourth
use. The opinion involves a water control and improvement district that significantly overtaxed
its ratepayers: at the time of the request for an opinion, the balance of that district’s I&S fund was
“in excess of $390,000.00,” but the balance of its outstanding bonds was only “approximately
$31,000.” Id. at 1. Hence, the district had far more money in its I&S fund than it could have spent
on any of the uses allowed by § 51.436(b). The question posed was “[w]hether a water district
may use excess bond monies levied for the interest and sinking fund for a water project not
described in the bond issue.” Id.

The Attorney General observed that for districts operating under Article XVI, Section 59
of the Texas Constitution (like the District at issue here), “it is clear that the constitution
contemplates the creation of at least two discrete funds, one for maintenance of the district and
one for the payment of interest on and redemption of outstanding bonds.” JM-142 at 4. Primarily
because of that reason, the Attorney General refused to follow a Texas appellate court opinion,
concerning a public entity governed by a different constitutional and statutory combination,
offered in support of the argument that “any surplus monies in the interest and sinking fund can
be expended for any lawful purpose of the taxing unit.” Id. at 2-3. The Attorney General
concluded that a permissible non-statutory use of the surplus was much narrower:

We conclude that, in the absence of statutory authority directing the
disposition of any surplus monies levied for the interest and sinking fund, the
water district may refund such excess to taxpayers or, in the event that such refund
is impracticable, transfer such monies to the maintenance fund of the district. We
note that section 51.352 of the Water Code specifies the purposes for which
monies in [a] maintenance fund may be expended....

JM-142 at 7.

Facts Relevant to This Request

The District’s independent auditor, in its audit report for the District’s 2019-2020 fiscal
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year, reported that during that fiscal year “the District paid off all debt for which Interest and
Sinking ad valorem taxes were assessed.” (Exh. B at 29.) But the District still had money in its
I&S fund. It is believed that the surplus resulted from erroneous reporting to the county tax
assessor-collector (who sets the rates for ad valorem taxes) of certain debt as bond debt, which
caused the tax rates to be set higher than needed to retire just the bond debt.

The District’s eventual response to the surplus, formalized by a vote of its governing
Board on January 11, 2021, was informed by its awareness of JM-142. The Board considered (1)
the I&S fund surplus that existed as of Sept. 30, 2020, the end of the fiscal year and (2) the
additional surplus already coming into the I&S fund as a result of the annual ad valorem tax levy
that had been recently assessed in October 2020 and that taxpayers were, at that time, in the
process of paying. The Board concluded that refunds were impracticable as to (1), but were
practicable as to (2). Following is an excerpt from the Board’s resolution:

(Exh. C.) 

As it turned out, refunds of surplus (2) were not as practicable as the Board expected
when it approved this resolution in January 2021. The Board’s expectation was based largely on
its understanding that the county tax assessor-collector could furnish a list of the payors and their
payments on the October 2020 levy. But later, the tax assessor-collector said it could not furnish
such a list. Based on that information, the Board on August 20, 2021, revisited the issue and
concluded that a refund of surplus (2) was also impracticable. (Exh. D.)

Consistently with these decisions and with JM-142, the Board has approved transferring
$87,000 from the I&S fund to the general maintenance fund. Of this amount

! $41,969 is attributable to surplus (1), i.e., $41,969 is the total amount of surplus
(1): the total amount in the I&S fund as of Sept. 30, 2020, by which time all the bonds had been
retired and the balance of the fund would, ideally, have been zero), and 
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! $45,031 is attributable to part of surplus (2) (which totaled $142,769 as of Sept.
30, 2021, the cut-off date of the District’s last independent audit2).

The Board’s August 20, 2021 revisiting of the issue would have been the end of it, and
the remainder of the surplus would have eventually been transferred into the general maintenance
fund, but for the fact that the county tax assessor-collector once again revised its position. It
informed the District that it could provide, pursuant to a special request to its information
technology contractor, a list of those who paid, and in what amounts, the District’s ad valorem
taxes that were erroneously assessed in the October 2020 levy. The resulting list was provided to
the District in February 2022. 

Unfortunately, the District’s senior administrative employee (and the District employs
only two administrative employees) has found that the list contains numerous inconsistencies
with the public records of tax payments that are available on the website of the Victoria County
Appraisal District. These inconsistencies are so numerous and significant, and so beyond the
apparent capacity of the District’s two administrative employees to sort out, that the District
might reaffirm its determination of August 11, 2021, that refunds of surplus (2) are not
practicable. The District does not seek the Attorney General’s opinion on this fact-intensive
question.

The question on which the District does seek the Attorney General’s opinion is this:
Whether there is another alternative for use of the surplus in its I&S fund but one that (unlike a
transfer to the general maintenance fund) does not depend on the impracticability of a refund.
More specifically: Can the District maintain the surplus in the I&S fund and use it to reduce the
amount owed on a future issuance of bonds (which is almost certain to happen) without finding
that a refund would be impracticable? If the answer is yes, then the District could avoid
continuing to research the fact-intensive question of whether the tax assessor-collector can
provide a better list than the one of February 2022 and/or whether its own two administrative
employees can reliably use the February 2022 list, possibly in combination with other sources, to
calculate the refunds. 

2 Hence, the total of surplus (2) will be higher at present if any taxpayer paid the October
2020 levy after September 30, 2021. The October 2020 levy was the last one for the District with
the erroneous ad valorem rate: no part of surplus (2) is attributable to any later levy.
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Thank you for your attention to this matter. If you need any further information in order to
address the question, please contact me.

Very truly yours,

/s/ Robert E. McKnight, Jr.

Robert E. McKnight, Jr.
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